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Is the Aldrich Plan The attention of our readers who are interested 
Satistactory ? in the proposed National Reserve Association 
is directed to the discussion, on other pages of 
this issue, of some very important points bearing upon the question 
whether the organization of such a system upon the lines proposed by 
Senator Aldrich will prove satisfactory. Mr. Hulbert advances some 
exceedingly pertinent arguments to show that it will not and Mr. 
Muhleman undertakes to meet these arguments. Since Mr. Hulbert’s 
arguments affect the very heart of the project it is important to consider 
them. We invite bankers to express their views thereon to promote 
the elucidation of the problem which is thus set before them. In the 
meantime the papers are respectfully referred to the currency commis- 
sion of the American Bankers’ Association for consideration and report 
to the next convention, if not earlier. Mr. Hulbert’s criticisms were 
evidently not dealt with fully when the commission submitted its first 
series of amendments to the Aldrich plan. 





MacVeagh on the ‘Secretary MacVeagh opened the official discus- 
Aldrich Plan. sion of the Reserve Association proposition at 
Kansas City recently. It is quite evident that 

the administration favors its adoption, so far as the general purpose 
goes. The Secretary left no one in doubt as to that; in fact there is 
rarely occasion for doubt as to his attitude on any question upon which 
he gives the public his views. He has a lucid method of statement and 
a frank way of expressing his thoughts, which leave no room for ques- 
tion. There is, however, much work to be done by way of improving 
the plan before all that the Secretary hopes to attain from it can be 
realized. We look upon this address as the opening of the administra- 
tion’s campaign of education, which is admittedly necessary. More of 
those addresses will no doubt follow in time, sothat there will be pre- 
sently a general discussion throughout the land. Up to date there has 
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been a dearth of opposing argument other than that which has come 
from bankers. Public men have not yet been heard from. 
His Interpretation The Secretary showed why the clearing house 
Thereof. system would not serve the purpose in view, 
which, he said, is the organization of the public 
functions of the 25,000 banks in the country for the common interests; 
practically an evolution of the principle underlying the clearing-house 
system, creating a general, partly governmental, agency to accomplish 
certain ends, without, however, interfering with the banks by competing 
with them. There is not to be the kind of centralization that exists in 
Europe or that existed under the former Bank of the United States. No 
such bank could be created here. The plan contemplates, as a special 
feature, changing the conditions relative to the money supply in partic- 
ular, from the private view to the public view, having the determination 
of the question of the supply concentrated in a body which will consider 
the interests of all, instead of being dependent upon 7,000 boards of 
directors, who have naturally only the specialinterests of their own banks 
at heart. 


His Plea Secretary MacVeagh’s plea for a non-partisan con- 
for Aldrich. sideration of the plan, was a strong one. He recog- 
nized, however, the element of weakness in the present 
status of the propaganda. In the minds of solarge a number of persons 
west of the Alleghanies, the circumstance that the Reserve Association 
measure must be known as the Aldrich plan, creates adverse prejudice. 
Hence the Secretary undertook to assure his hearers, that this preju- 
dice should be removed. He expressed his conviction that the former 
Senator from Rhode Island is today and upon the money question, an 
entirely different man from the one he himself earnestly disagreed with 
on the tariff question. The subject was a delicate one to handle, out 
there in Missouri; the Secretary handled it as well as could be expected; 
the time has come when it had to be brought into view and he was 
probably the man of all men to open the subject. Of course it will take 
some time and considerable argument to overcome the prejudice; which 
is to be regretted since it will tend to delay constructive work. 
Aldrich as a_ For our part we have no reason whatever to question 
Reformer. the sincerity of Mr. Aldrich’s keen desire to effect a 
comprehensive and lasting reform in our monetary and 
banking system. He surrendered his seat in the Senate, which was 
secured to him beyond a doubt, and with it the actual power which was 
his in the Senate, in order to give all his time and energies to the reform. 
This is evidence of sincerity of purpose. The fact that he became a 
reformer rather late does not warrant the rejection of his assistance, 
which must be admitted is powerful in certain sections of the country. 
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His further acts must be fairly judged by results; he is on the right 
track and will in all probability be farsighted enough to hold to the 
right track. The welfare of the whole country, all sections thereot and 
all interests, must be given full consideration, as an indispensable con- 
dition to success of his or any other plan. He must demonstrate that 
he has that welfare at heart beyond doubt. 


Ss 


President Taft on President Taft’s refusal to grant pardons to 
Bank Wreckers. Morse and Walsh, convicted of violation of 

banking laws, was to have been expected from 
one who has himself been a judge and is hence able to discriminate in 
matters of this kind. He informed himself fully as tothe circumstances 
and is in no doubt as to the justice of the convictions; the allegation 
that others did the same kind of things and escaped, had no weight with 
him, and properly so. Stress is laid in the document filed in the cases, 
upon the ‘‘moral turpitude ’’’ involved in the transactions which were 
unlawful. This is a point too frequently overlooked. The utter dis- 
regard of law, the assumption that the law does not apply to them be- 
cause they are wealthy, is too frequently shown by such managers or 
controllers of banks. The President was bound to take notice of this 


circumstance, and has done so in his ruling that no pardons shall be 
granted. at this time at least. 


Beneficial Influence The possession of wealth enabled both Walsh 
of the Ruling. and Morse to obtain judicial reviews of their 
convictions. Toa poor man this would have 
been impossible, and the poor man when accused has not one-half the 
chances for a thorough trial of issues; he has not at his command the 
greatest talent to discover weak points in the law or excuses for vio- 
lation that may appeal to judges. When, therefore, persons who have 
had every such advantage are found guilty, there can be little room for 
doubt that they are so. It would have been a serious reflection upon 
our system had the President allowed himself to be swayed by senti- 
ment to practically reverse the judgments: the people would have found 
good reason to add to their doubt as to the efficacy of our laws and their 
execution. There is already far too much of that sentiment among the 
people, unfortunately quite well-founded. The incident will serve to 
remove some of this feeling and for that the President is entitled to 
praise from the people. 
S33 


Success of the 
Three Per Cent. 
Loan Assured. 


The Treasury is apparently going to have its 3 per 
cent. loan taken at a substantial premium, with 
very active bidding. The indications are already 
such as to make it certain that the $50,000,000 offer will be largely over- 
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subscribed, and hence bankers who actually want some of these bonds 
are competing quite actively for them. A premium of 3 per cent. has 
already been reached. As these bonds are not available for use by na- 
tional banks to secure note-issues, the market for the 2 per cents suffered 
no depression and made conditions favorable for better terms for the 
3 per cents. The demand for the latter from national banks is due to 
the fact that they can be used to secure Government deposits. Since 
the demand for 2 per cents. will continue fairly good to supply new 
national banks with means to get circulation, there is a prospect for a 
good market for the 3 per cents. to provide for collateral for the public 
deposits. The further fact that the period of the year, when money is 
relatively cheap, was a favorable one to be chosen by the Treasury for 
its borrowing, helped to make for its success. Altogether the result 
will prove quite satisfactory to Secretary MacVeagh, who gave to the 
plan of financing his personal attention during several months past, be- 
ginning with the request to Congress for amendments of the law. 


Ss 


The Income Tax The legislature of New York State has held up 
Amendment. action on the proposed amendment to the Con- 
stitution of the United States, to authorize the 
Federal Government to lay a tax upon incomes without the limitations 
as to apportionment or source from which derived. The chief argu- 
ment against action is that such a tax might be imposed upon income 
derived from bonds issued by the State or under its authority, thus in- 
terfering with the borrowing power by making such bonds less attrac- 
tive to investors than they now are. Logically the same argument would 
hold in every other state; but only a few more are necessary to adopt 
the amendment and New York’s attitude will probably have no influence 
upon the result. That public opinion favors the policy appears unques- 
tionable; and since the Supreme Court decided that amendment of the 
Constitution is necessary to give Congress the power, the people are 
pursuing that course. 


Careful Administration The amendment is only permissive, be it 
Necessary. noted; yet there is not much doubt that 
Congress will avail itself of the power 

given at an early date after it is so given. The success of this system 
of raising revenue will depend upon the manner in which it is carried 
out. The Government should proceed with great care in devising 
methods of using the power, so as to produce a minimum of friction; it 
may then prove the most popular scheme for providing for governmental 
expenses ever tried. The equitableness of the imposition of a tax pro- 
portioned so as to bear on all who pay it in the same relative measure, 
is conceded by most of our thinking citizens; each then pays in the 
measure that he is benefited as nearly as that can be determined. But 
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this can be true only if an equitable system is adopted for the assess- 
ment and collection of the tax. The experience of other nations will 
prove useful to us in devising the system. 


Sa 


The Trust A feeling of satisfaction obtains among the men of affairs, 
Decisions. at the determination of the questions before the Supreme 
Court affecting corporations under the Sherman anti-trust 
act of 1890. The conclusion of the long-drawn-out contest over the 
questions involved. caused a relief from the strain which had existed 
for several years. To those who felt that business was halted by the 
delay, the relief was definite and calculated to inspire new confidence 
for the future. This was naturally to be expected whether the corpora- 
tions lost or won; it was the uncertainty which kept the usual progress 
of new enterprises in a state of suspense. Since much of the doubt has 
been removed, we may look for a renewal of activity along those par- 
ticular lines, which will be reflected in the returns that are indicators 
of business activity. a 
The Tarite Certain other lines are, however, affected by the pro- 
Revision. posed legislation on the tariff. Thus, until this matter 
is adjusted, the uncertainty affecting their interests, will, 
as usual when any tariff discussion is on, cause a restriction of business, 
awaiting the conditions which an amendment of the law may impose 
upon them. The same result is brought about, with respect to those 
interests which may be affected, by the proposed reciprocity treaty with 
Canada. We must therefore look for a continuation of restricted busi- 
ness in some lines until these political questions are out of the way. 
There is, on the other hand, no reason whatever for the pessimistic view 
of the future. We may look forward with confidence that progress will 
not be materially halted, because the basic conditions are favorable, and 
even the political situation is, finally, in the hands of a conservative 
chief executive who will permit no subversive legislation. 
Politics ana /t has become a habit to look upon politics as inimi- 
Business. cal to business. The reason for this is primarily be- 
cause we have permitted economic questions to be- 
come political ones; and thus we make questions affecting business 
political issues and the people become agitated over them, without hav- 
ing full information. It must nevertheless be conceded that the welfare 
of the whole people is paramount; and it logically follows that, except- 
ing some instances, business in general and banking in particular, bene- 
fit more from a people in a prosperous and contented state. In other 
words the welfare of the nation at large operates for the welfare of indi- 
vidual businesses, except where the businesses are merely exploiting the 
people. Despite the frequent lack of information, the people are usually 
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keen enough to understand their interests when aroused, and the na- 
tional expression of opinion is inthe direction of enlarging their gen- 


eral welfare. 
ol 


The Deposit There has been a remarkable reaction mani- 
Guarantee Question. fested against the plan of state deposit 
guarantee, resulting in great measure from 
the unsatisfactory showing of the operation of the Oklahoma law, which 
had some unusually unfortunate experiences. The dissemination of in- 
formation on the results of the policy in that state, has caused a halt in 
legislation in the same direction in other states, which is likely to result 
in the abandonment of the plansthere. It remains to be seen whether 
there was any actual popular demand of a serious character for such 
legislation, as so many of the lawmakers assumed; if there is a demand 
for the guarantee of bank deposits, this can manifestly be met much 
more satisfactorily by private enterprises than by state boards, as we 
have heretofore suggested. Making the subject a political issue, as has 
been attempted in several localities, is clearly detrimental. 


S35 


Numbering the The determination of the executive council of the 
Banks. American Bankers’ Association to carry into execu- 
tion the plan to give every bank in the country a 
number, by which it is to be known in correspondence, etc., will bring 
out some very interesting questions. It is a radical innovation in 
methods which if successfully carried out, will prove time-saving; and 
no doubt the plan will be adopted quite extensively when once com- 
pleted. There will be very many to whom the innovation will not ap- 
peal asa preferable method of doing business. Nevertheless it should 
be given a fair trial, since it has been so generally indorsed as practi- 
cable by a large number of the most active men in the Association. 
Labor-saving devices are always to be given an opportunity to be prop- 
erly tested, especially in the banking business, which deals with such 
a multitude of small items having value. It is quite readily conceiv- 
able that this may prove one of the greatest labor-saving devices of the 
time. 
SS 


Tie teew Yast It is a long time since anything quite so en- 
Clearing House. couraging to the banking interests has occurred, 
as the recent amicable solution of the clearing- 

house problem in New York City. The olive branch having been held 
out to the trust companies by the associated banks, the former have ac- 
cepted the invitation to become associated, in such a manner as will 
bring about general co-operation. The importance of this action, coupled 
with the determination to have an official examiner, as already reported, 
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cannot be over-estimated. If it should ever come to pass that the 
scepter of dominance in the world’s finance is transferred to New York 
from London, it will be recorded that this step was the first essential 
one taken to reach such a result. That day may be a long way off; but 
it would never have come so long as the separate status continued. 
Greatest strength comes from union; the absence of co-operation was a 
weakness. It is of interest to note that the Government’s plan of re- 
ceiving checks collectible through the clearing house, has also become 
operative, contributing to the general improvement in the mechanism of 


exchange in the metropolis. 
—_——_—! 


BANKING LAW. 


The Theory of Gift, A gift is a voluntary transfer, gratuitously 
As Applied to made. Itisacontract, but differs from the 
Joint Bank Deposits. ordinary contract in that there need be no 
consideration moving fromthe donee. Its 
name implies an absence of consideration. Inthe ordinary case there 
can be no valid contract unless there is a consideration. Ifa person 
promises to give another a sum of money he cannot be held to that 
promise for the reason that it is not supported by a consideration. 
But if the promisee, on his part, agrees to deliver a certain certifi- 
cate of stock in return for the money, there is a valid and enforce- 
able contract. 

Now, if the person referred to, instead of promising to give the 
money, delivers it into the possession of the donee, with the intent of 
making a gift, the donee gets good title tothe money, though he does 
nothing in the way of consideration. There are certain elements 
which must exist in order that there may be a valid gift. There 
must be a donor, a donee, and a thing to be given, and there must 
be capacity to give and capacity toreceive. But, most important of 
all, there must be a delivery of the thing to be given. The delivery 
may be made to the donee, or toa third person for him. But the 
donor must part with all present and future legal power and domin- 
ion over the property. The gift must be completely and irrevocably 
made during the lifetime of the donor. Actual physical delivery 
is not always essential. Delivery of the means of obtaining the prop- 
erty is sufficient, as the delivery of the key to a trunk or room, con- 
taining the subject of the gift, or the delivery of the pass book rep- 
resenting a savings bank account. 

These are the general rules of the law of gifts. In many cases 
the courts have applied these rules to bank deposits made by an in- 
dividual in hisown name coupled with the name of some other. When 
a deposit is made by one person in two names the courts will, upon 
the death of the depositor, award the fund to the co-depositor if it can 
be done without the violation of any rule of law. But, in their appar- 
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ent eagerness to do this, they sometimes overlook some of the most 
elemental principies of the law of gifts. For instance, while it is 
the well settled rule that, to constitute a gift, the donor must part 
with his dominion and control over the property, the courts have 
worked out a gift in the case of a deposit in two names where the 
depositor has retained the right to draw the fund during his lifetime 
and use it for his own benefit. 

If A deposits his money in a savings bank in the names of ‘‘A 
and B, either or the survivor to draw,” it is apparent that A intends 
B to have the fund upon B's death. If A retains the book it is very 
clear that he intends B to have the money only in case of A’s death. 
But however clear this intent may be the courts have no power to 
give it effect unless the necessary elements of a transfer of some 
kind are present. In some such cases the courts have found a valid 
trust in favor of B, in others they find that a joint estate has been 
created which entitles B tothe fund as survivor, but the favorite 
method is to consider B the donee of a valid gift. Now in the case 
set forth above it is difficult to spell outa gift. The element of de- 
livery is lacking, and the donor has retained dominion and control 
of the fund. And yet, upon just such facts, it has been held that a 
valid gift has been created. In these decisions the elemental require- 
ment of delivery is overlooked. 

There is another reason why A cannot deposit money in his name 
and B's, retain the right to use the money during his lifetime and 
succeed in passing the money to B upon his, A’s, death. The tran- 
saction violates the statute of wills. A gift, to take effect only upon 
the donor’s death, can be made only by will and wills must be exe- 
cuted with certain formalities. They must be written, they must 
be subscribed by witnesses, varying in number according to the 
jurisdiction, they must be signed, etc. It is plain that a joint bank 
deposit does not satisfy the formal requirements of the execution of 
a will, and it cannot be given effect as a will. 

The gist of the situation is this. When A deposits in his name 
and B’s, intending to make a present gift, and delivers the book to 
B, the money belongs to B absolutely. A may take the book and 
draw out the money, but he doessoas B’sagent. If A retains the 
book and retains dominion and control over the fund, there is no 
gift to B and, should B obtain the book, and draw out the money, 
he holds it as A’s agent. And when A dies, the money belongs to 
his estate and not to B. 

This represents our theory of the law. Unfortunately it does 
not represent the uniform holding of the cases. The cases involv- 
ing this question are in glorious conflict, and cannot be reconciled. 

It is for the purpose of clearing up such questions as thisand many 
others connected with joint, alternate and trust deposits that we are 
publishing the forthcoming book by Mr. Brady, covering those sub- 
jects. 
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Atreraate Gunede In California there is a recent decision of con- 
Creating a Trust. siderable interest involving a joint deposit. 

The case is Carr v. Carr, decided by the dis- 
trict Court of Appeal, reported in 115 Pac. Rep. at page 261. Briefly 
the facts arethese: On May 26, 1904, Michael Carr opened a savings 
bank account. He increased the amount on deposit from time to time 
and on September 11, 1908, had the account altered to stand in the 
names of Michael Carr, or M. K. Carr (his son), as ‘‘ joint owners, 
payable to either or survivor.” Michael Carr then agreed with the 
bank that the deposit might be paid either to himself or to M. K. Carr 
during their lives, and, after his death, to M. K. Carr. 

Upon Michael Carr’s death M. K. Carr claimed the fund. It was 
held that he could not claim title under the theory of a gift. Fora 
gift is not valid unless means of obtaining possession and control of 
the subject of the gift are given, nor, if it is capable of delivery, un- 
less there is an actual or symbolical delivery. In this case Michael 
Carr retained the power of entirely destroying or exhausting by his 
own act the subject of the transfer and, obviously, M. K. Carr was 
not given dominion and control over the fund such as is requisite to 
the perfection of a valid gift. 

But the court held that the transaction was valid as atrust. The 
court found that Michael Carr intended that M. K. Carr should exer- 
cise the right of survivorship in the deposit. From this it was held 
to be clear that Michael Carr intended to establish a trust as to the 
deposit, the bank being trustee, for the joint benefit of himself and 
M. K. Carr, during their joint lives, the survivor to take all. 

There is no doubt that Michael Carr intended his son to have the 
deposit should he survive, but we think the court overworked the 
principles of the law of trustsin carrying out the depositor’s intention. 
The bank occupied the same relation to Michael Carr and his son that 
it occupied to any ordinary individual depositor, that is, the relation 
of debtor and creditor. 

The fact that the money could be paid to either of two persons, 
or to the survivor, did not convert the transaction intoatrust. The 
bank certainly never had any notion that it was becoming a trustee. 
Upon being asked for the deposit the bank would not think of saying 
that the fund had been invested in certain bonds which, through 
events beyond the control of the bank, had become valueless and that, 
therefore, there was nothing to repay. And, yet, if such were the 
fact, and the bank had acted prudently and in good faith, the bank, 
being a trustee, could thus excuse its failure to pay overthe money. 

It is true that a trust may be created by any language from which 
the intention may be fairly implied. A trust can be created without 
the use of the word ‘‘trust” or ‘‘trustee.” But there is no magic in 
a joint deposit, coupled with a right of survivorship, which transforms 
the bank receiving the deposit into a trustee without its knowledge. 

It is hard to believe from the facts recited that the depositor created 
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a trust, or that he ever intended to create a trust. What he intend- 
ed todo was to make a gift to the son to take effect on the depositor’s 
death, and to remain revocable at any time during the depositor’s 
lifetime. This is something which the law will not permit to be done 
except by the making of a will. That it is sometimes accomplished 
is due to the fact that it is impossible to produce evidence as to the 
depositor’s real intent, and to the failure of the courts to apply the 
principles of law which should govern. 

Bank depositors should know of the dangers which attend the at- 
tempt to make a gift in any form to take effect upon the donor’s death. 
It is only luck when their intention as to the disposition is carried out 
at all, even after litigation. And itis greater good fortune than they 
have any right to expect when their intention is carried out without 
dragging the matter through the courts. 

In connection with the California case referred to above it should 
be mentioned that a statute was passed in California in 1909 to the 
effect that when a deposit is made in two names, in form to be paid 
to either or the survivor, the deposit and any additions shall belong 
to the parties as joint tenants. This entitles the survivor to the 
fund. He need only show that the deposit was made in his name and 
the name of another, in form authorizing payment to either or the sur- 
vivor, and that he isthe survivor. This statute did not apply tothe 
present case because the case arose before the statute was passed. 
Similar statutes have been passed in New York and in Michigan. 


a | 


When a Dratt O'dinarily the drawee of a draft is not liable upon 
Need Not it until he has accepted the instrument. But the 
Be Presented. Negotiable Instruments Law provides that where 
the drawer and drawee are the same person the 
holder has the option of treating the instrument as a bill of exchange 
or asa promissory note. Soif Adrawsa billof exchange, naming him- 
self as drawee, and delivers it to B, the payee, B may, if he chooses, 
treat the instrument as a note and bring suit against A without the 
formality of securing his written acceptance. If the drawer is the 
agent of the drawee, the parties are, for the purposes of this section, 
deemed tobe oneand the same person. And in such acase the holder 
may sue the drawee although he has not accepted the draft. The 
question comes up in the recent case of First National Bank v. Home 
Insurance Company, which is on page 503 of this number. 


a ewes Qusatien Itis not very often that aquestion arises which 
ot Law. has never before been passed upon by the 
courts. In the recent case of Dickinson v. 

Carroll, decided by the Supreme Court of North Dakota, and pub- 
lished on page 485 of this issue, the court said that it had been unable 
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to find that the identical question presented had ever been before 
the courts for decision. 

The facts were as follows: The maker of a note gave it to the payee 
without receiving any consideration whatever. The payee trans- 
ferred it to a holder in due course who enforced it against the maker. 
The question was whether the maker had any redress against the 
payee. 

It was held that he was without remedy. The note being nego- 
tiable in form, its negotiation must have been contemplated by the 
maker. The loss which the maker suffered was the result of his 
own folly. And neither legally, nor morally, could the maker call 
upon the payee to reimburse him for such a loss. 


SS 


Wines of Gtocnees A bill or note, to be negotiable, ‘‘must be 
Rteent bo Goreatn. pay ble on demand, or at a fixed or determin- 

able future time.’’ A note which is payable at 
a time certain is rendered non-negotiable by the following clause: 

‘* The makers and indorsers of this note hereby severally waive presentment for 
payment, notice of payment, protest and notice of protest. and all exemptions that 
may be allowed by law, and valuation and appraisement laws waived, and each signer 
and indorser makes the other an agent to extend the time of this note.” 

An instrument with such a clause in it may never mature. It 
might be extended indefinitely. It was attempted to establish nego- 
tiability under that clause of the Negotiable Instruments Law which 
provides that the negotiability of an instrument is not affected by 
a provision which ‘‘waives the benefit of any law intended for the 
benefit or advantage of the obligor.” But this provision does not 
mean that an instrument may waive one of the essentials of negotia- 
bility and still be considered negotiable. The provision is not to be 
used to convert a contract for the payment of money into commercial 
paper. The case is that of Rossville State Bank v. Heslet, a de- 
cision by the Supreme Court of Kansas, on page 491 of this number. 


=————_s 


Notice of Dishonor _!|t is very apparent that when the holder of a 

Where Note is Lost. note loses it before maturity he cannot pre- 
sent it for payment with the customary cere- 

mony outlined by the Negotiable Instruments Law. He cannot exhibit 
the instrument upon demanding payment, as required by section 134 of 
the New York statute. The case of Klotz v. Silver, decided recently 
by the New York Supreme Court, and to be found on page 505 of this 
number, while not holding directly, implies that, where a note is lost 
by the holder, the holder is excused from exhibiting the instrument 
whendemanding payment. However, there are earlier decisions which 
do hold that suchis the law. What the New York case holds is that the 
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loss of the instrument does not excuse the holder from giving notice of 
dishonor, as required by the Negotiable Instruments Law, in order to 
hold the indorser. If he does not give the indorser notice, the indorser 
is discharged from liability on the instrument. 

It may be that, by reason of not having the instrument in his pos- 
session, the holder is not able to describe the instrument with detailed 
accuracy. In such case it is probably sufficient if the holder, in his 
notice of dishonor, describes the instrument as best he can and suffi- 
ciently identifies it to let the indorser know what instrument is being 


demanded. 
—_—— 


Sateen tn The United States Circuit Court forthe South- 
Bill of Lading Fraud. ern District of New York has decided against 
a New York bank in one of the cases arising 
out of the Knight, Yancey & Co. bill of lading frauds. The decision is far- 
reaching in its effect for, if sustained by the higher courts, it will result 
in the bringing of many actions by foreign concerns against New York 
banks. The action was brought by Anthony S. Hannay, of London, 
England, to whom the cotton was to be delivered, against the Guaranty 
Trust Company, of New York. Knight, Yancey & Co. drew the follow- 
ing draft upon the Bank of Liverpool: 


2-14 Grade F. M. T. February 10, 19170. 
SIXTY DAYS AFTER SIGHT OF THIS FIRST OF EXCHANGE 

(SECOND UNPAID) PAY TO THE ORDER OF 

senaseensie pckcnaserseniaendiasd cia iincaenniiminnsnuivetionie sietiiniees 

Fourteen hundred and sixty-four pounds, nine shillings, 

VALUE RECEIVED, AND CHARGE THE SAME TO ACCOUNT OF 

sansa a ef Eee 

Knight, Yancey & Co. 
To Bank of Liverpool, Ltd., Liverpool, England. 





To this draft was attached a spurious bill of lading for 100 bales of 
R.S. M. I. cotton, and the papers were delivered to the defendant bank. 
The drawee subsequently accepted and paid the draft. It was stated in 
the opinion that had the draft been a plain draft, that is, had it made no 
reference to the cotton, the plaintiff could not recover. But it was held 
that the draft, by reason of the reference to the cotton, was drawn against 
the cotton and conditional. The draft itself being conditional, the ac- 
ceptance was also conditional. This being so, it was held that the plain- 
tiff could recover as for money paid under a mistake of fact. 

It is by no means certain that the decision will be affirmed upon ap- 
peal. The authorities are not in accord as to whether such an accept- 
ance is conditional. In this issue, at page 490, is published a decision 
by the Supreme Court of Nebraska wherein an acceptance of a draft ** for 
horses’’ was held to be unconditional and an absolute promise to pay. 











PROBLEMS INVOLVED IN ALDRICH PLAN. 


By E. D. HULBERT, 
Vice-President Merchants Loan & Trust Company, Chicago. 


ADDRESS BEFORE MINNEAPOLIS CHAPTER, AMERICAN INSTITUTE 
OF BANKING, AT MINNEAPOLIS, IN APRIL. 


N all discussions of our banking system it seems to be assumed that 
the centralized systems of Europe must be better than ours because 
they do not break down so often. 

Now when you find two machines doing the same kind of work and 
one breaks down and the other doesen’t, it may be that it is because one 
is stronger than the other, or it may be that one has had a greater strain 
put upon it than the other. 

The strain on our financial machinery comes largely from crop mov- 
ing and stock speculation, a strain from which European banks are com- 
paratively free. In Europe there are no lines of country elevators and 
storage houses in which grain is stored awaiting shipment. As the rail- 
roads are largely owned by the governments, there is no competition, 
and the farmers have to market their crops when the railroads are ready 
to move them. Inthis country, owing to competition among railroads, 
there is always a vast amount of money tied up in grain and other com- 
modities awaiting shipment, which could not happen in Europe. This 
has nothing to do with our banking system. 

Our method of loaning money on the New York Stock Exchange, 
however, is, in my judgment, responsible for most of our breakdowns, 
and it is by no means certain that the financial machinery of any other 
country would stand the strain from this source much better. 

Wall Street is the only place in the world, as far as I have been able 
to ascertain, where banks can always loan money safely at some rate. 

Nearly all the idle funds in the country drift into New York, and if 
the New York banks could find no use for it in dull times, the interest 
charges would be a serious drain, so they go to Wall Street with it, and 
Wall Street takes it all. Now there is always a contest between the New 
York banks and the Wall Street brokers as to the time these loans are to 
mature. The broker will take a certain amount on call, but he natur- 
ally insists on having some time money as well. The banker wants the 
paper to mature in the fall when the calls for crop moving will be the 
heaviest. The broker, however, is just as anxious to avoid those mat- 
urities, and he usually succeeds by offering a higher rate of interest in 
getting the bankers to extend the maturities beyond the crop moving 
period. The consequence is that when the country banks call for the 
money they deposited in the New York banks during the dull summer 
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season, the New York banks often have no way of paying except to call 
loans and curtail legitimate commercial credits. 

It is at such times as this that we hear so much about the rigidity of 
our currency which does not expand to meetthe needs of business. What 
is really meant is that if we had a central bank the New York banks at 
such times could borrow the notes of the central bank to supply the crop 
moving demand and would not be obliged to call loans or disturb 
credit. The only point I wish to make now is, however, that the period- 
ical stringency in the money market is due to extensive loaning of time 
money on the New York Stock Exchange rather than to any fundamental 
defect in our banking system, and the proposed reform seeks to evade the 
damage to the country of these banking methods rather than to put any 
check on the methods themselves. Indeed it seems to me inevitable that 
if we establish a great central agency for the purpose of caring for situ- 
ations which develop from an overloaned condition of the banks, the 
banks will be all the more likely to get themselves into such condition. 
The feeling that there is a great central reservoir of credit that they can 
go to in an emergency may have a tendency to diminish caution. 

In Europe stock exchange loans are not made as they are here. In 
the first place, there is no place in Europe like the New York Stock Ex- 
change where money can always be loaned at a price, consequently their 
surplus funds are not all absorbed in this manner. In the second place, 
which is vastly more important, stock exchange loans are made neither 
on call nor on any time that can be agreed upon between the borrower 
and lender. The loans are made from one settling day to the next, a 


period of from 14 to 17 days, and as an actual sale of the securities is 

always made, the loan is paid automatically on every settlement day. 
You see how different that is from our way. Instead of being a 

menace to the financial machinery, these stock exchange loans in Europe 


are among their greatest safeguards, because in a time of need they liqui- 
date themselves. They don’t even have to be called. * * 

The Aldrich plan is the latest and most comprehensive plan for bank- 
ing reform ever presented to the people of this country, or perhaps any 
other. 

It is proposed to organize a great corporation to be known as The Re- 
serve Association of America with an authorized capital of $300,000,000. 
Its headquarters are to be in Washington and itis to have fifteen branches 
in various parts of the country. The stock is to be owned entirely by 
national banks, and its business in this country is to be confined entirely 
to national banks and the government. The stock is to be only half 
paid up, so if banks enough come in to subscribe for all the authorized 
capital, the Association will start with a paid-in capital of $150,000,000. 
It is to have forty-five directors who are to be elected in a complicated 
manner and with extraordinary safeguards against control by any special 
interests. 

These safeguards, however, seem of rather small importance in view 
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of the fact that about all this Board of Directors has power to do is to 
elect annually five members of an Executive Committee of nine. When 
once appointed, this Committee has practically entire control of the cor- 
poration and is not subject to control by the Board. The other four 
members of the Committee are the Governor, two Deputy Governors 
and the Comptroller of the Currency. It will be a serious subject for 
consideration whether or not it is desirable to have the financial welfare 
of this country largely dependent on the wisdom and fidelity of nine 
men, no matter how appointed. 

When the Reserve Association is organized and its $150,000,000 of 
capital paid in, it will be required by law to purchase at par all of the 
2% bonds now owned by national banks to secure circulation. These 
bonds amount to about $600,000,000, and I believe no bond expert will 
say that they are worth more than eighty cents on the dollar for invest- 
ment purposes. I understand the bankers who are being consulted about 
it say the Reserve Association should not carry them on its books at more 
than seventy-five cents on the dollar. That is, the $600,000,000 of bonds 
which the Association must take at par should be carried on its books at 
$450,000,000. This would just wipe out the entire capital of $150,000,000, 
provided it was all paid in. 

Passing this over, let us consider what the Association proposes to 
do. In the first place it hopes to have a great part of the cash reserves 
of national banks deposited with it. I have been unable to learn so far 
what good reason there will be for the banks to make such deposits. 
Take it here for example. In case Minneapolis should not be chosen as 
the location of one of the fifteen branches, what inducement would there 
be for the banks here to send their gold and legal tender reserves to a 
branch in some other city? You would get forit simply a credit on the 
books without interest. No advantage would be gained by keeping a 
large balance with the Association, as it is expressly provided that all 
depositors in the Association shall enjoy the same privileges without re- 
gard to their balances. 

It is difficult to understand why banks, even in the cities where the 
branches would be located, should carry their cash reserves as a deposit 
with the Association. I think most bankers would feel that gold in the 
safe would be a better reserve than a credit on the books of the Associa- 
tion. Besides, these deposits with the Association would be used to re- 
discount for other banks, and thus have a tendency to depress rates ab- 
normally. 

Let us suppose, however, that they do succeed in what they call cen- 
tralizing and mobilizing a considerable part of the cash reserves of the 
country. What are they going to do with it? We are told that this 
great fund will be held to protect the financial world from disaster if 
trouble breaks out in any part of the country. This great fund will be 
available to extinguish the conflagration at the start. Theoretically this 
plan is sound, but as a matter of experience we have found that there is 
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only one place in the country where financial trouble causes general alarm 
and that is in New York. The financial operations carried on there are 
so vast that a careful banker would hesitate to go on record as saying 
that the concentrated reserves that would ever get into the Reserve As- 
sociation would be sufficient under all circumstances to control any con- 
flagration that might break out there. Clearings in New York run close 
to two billions of dollars a week, more than double the amount of cash 
reserves held by all the national banks outside of New York City. It 
would be dangerous to act on the theory that any specific sum would be 
sufficient to insure the country against any possibility of panic in New 
York. The magnitude of the commitments there is only limited by the 
amount of cash and credit available, and when you increase the amount 
of cash and credit that can be called on for relief before any difficulty 
reaches the panic stage, then in all probability you will find that the vol- 
ume of liabilities there will expand in the same proportion. 

What it all simmers down to is the proposition that all the bank re- 
serves of the country shall be used when necessary to protect the New 
York situation. That would be perfectly justifiable when it succeeded, 
and a very great disaster when it failed. We had an object lesson in 
1907. 

As the situation in New York grew steadily worse in September and 
October, the government was appealed to on the plea that if the govern- 
ment would furnish the banks money enough to meet the runs that were 
going on, the trouble could be controlled, and the whole country saved 
from possible panic. President Roosevelt and Secretary Cortelyou 
took that view of it. Mr. Cortelyou moved to New York. It was osten- 
tatiously announced that the government had come to the rescue of the 
banks, and that all the resources of the Treasury would be used, if nec- 
essary, to meet the crisis. The government put in ten millions of dol- 
lars, then twenty millions, then thirty millions, then all it had. It all 
failed, as you know. 

Mr. Vreeland now says if they had had one hundred million dollars 
more they could have stopped it. How does he know that ? 

Looked at from a commercial standpoint, the plan provides for prac- 
tically unlimited expansion of credit. I think every banker will agree 
that every panic we have had has been preeeded by over-expansion of 
credit. The danger which comes from this over-expansion in times of 
universal prosperity and optimism is not caused by a time coming when 
banks are unable to extend further credit, but it is caused by the fact that 
the business concerns of the country have expanded their business be- 
yond the limits of their capital toa dangerous degree. Dangerous not 
because they cannot get more credit, but because a small percentage of 
loss will impair their capital and make them insolvent. Is it going to 
help the condition any to introduce another element of expansion into 
the system ? 

Does anybody think that limited expansion is dangerous, but unlim- 
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ited expansion perfectly safe? So far as I know, there isn’t a single de- 
vice for the expansion of credit known to the banking systems of the 
world that has not been incorporated into this plan. It seems to me this 
plan is designed to ameliorate and perpetuate unsound conditions rather 
than to eradicate them. 

We are assured, however, that under this system we shall, whatever 
happens, be free from the danger of currency panics. This plan pro- 
vides a way by which in an emergency any national bank can convert a 
great part of its assets into the notes of the Reserve Association. In 
view of that fact, I admit that no depositor need ever be afraid that he 
cannot get his deposits in that kind of money when he wants it, but I 
think it is conceivable that a time might come when he would not care 
to take the chance of being paid in that kind of money. 

There must always be a day of reckoning. The notes of the Reserve 
Association must be paid just like the notes of anybody else, and the 
question of vital importance is what are they going to be paidin? No 
matter how responsible the maker of a note may be, you can collect from 
him nothing but what his note calls for. The proposed Reserve Asso- 
ciation note will call for payment in lawful money. That is, either gold, 
silver, greenbacks, or Treasury notes, as the Reserve Association may 
elect. Under this arrangement, what becomes of our pledge to main- 
tain the gold standard in this country ? 

It is conceivable that a time might come when the Reserve Associa- 
tion would have so many notes out that doubts would arise as to its abil- 
ity to pay them in gold. Then there would probably be a run on the 
Reserve Association by the banks. The moment the Reserve Associa- 
tion refused to pay its notes in gold when it was called for, its entire 
issue of notes would be discredited, and we would have a depreciated 
currency on our hands. 

This is a plan for a new system of banking and no man is wise enougn 
to tell in advance what its effect would be. There are always surprises 
when new plans are put into operation, and they are usually disagreea- 
ble ones. These things that look like short cuts to perfection and safety 
have usually proven to be mirages of the desert. Mr. Vanderlip, when 
he was in Chicago the other day speaking in favor of the Aldrich plan, 
said that it was fortunate that we had not adopted any of the plans here- 
tofore proposed, as we can now see they would probably have been dan- 
gerous, and certainly would have been inadequate. If this is true would 
we not better go pretty slow about endorsing a new plan that has not yet 
been before the country for discussion six months ? 

There are no short cuts to perfection. God Almighty, Himself, has 
apparently never discovered a better path for human progress than the 
slow and painful one of evolution. I believe that we are progressing along 
that path in our banking affairs more rapidly than some people think. 
Great advances have been made since 1907. This whole question is con- 
fused by the habit of discussing it as though there were only national 
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banks in the country. For many years now, the state banks have held 
nearly two-thirds of all the deposits of the country, and if the deposits of 
state and private banks with national banks were eliminated, the propor- 
tion would be much greater. Previous to 1907 few states had any ade- 
quate banking laws for the regulation of state banks. 

Heretofore, in panics, national banks with less than one-third of the 
banking power of the country have been obliged not only to care for them- 
selves, but for a great part of the other banks as well. 

In view of this is it fair to say that the reserve provisions of the Na- 
tional Bank Act have proven to be failures? Banks holding state charters 
in New York City were not required to carry any reserves whatever pre- 
vious to 1907, yet these banks were carrying a considerable part of the 
reserves of the whole country. The law now compels every one of them 
to carry a 15% reserve, in some kind of liquid assets. 

For some time previous to the outbreak of the panic of 1907 the total 
cash reserves in New York City averaged less than 10% of the deposits. 
Such a condition can never occur again. Many other states have im- 
proved their banking laws since that time, and the system has been 
strengthened all along the line. 

The use of clearing house examiners in reserve cities which is becom- 
ing quite general, would, in itself, if adopted by New York, prevent the 
recurrence of such a breakdown as took place in 1907. 

There is no doubt that we need in time of great stress some lawful 
means of using the credit of the banks. In 1907 the clearing houses of 
the country, without legal authority, put out a credit currency which 
answered the purpose in a most remarkable way. Perhaps this incident 
points the way of natural development. 

Some of the great advantages of giving clearing houses a legal right 
to issue credit currency against bank assets in a time of need is that 
such currency is sure to disappear when the need is over. The situa- 
tion in each locality is dealt with on its merits, and there is no cumber- 
some and needless organization to be kept up between crises. 

Another source of weakness that ought to be dealt with is the cus- 
tom of bankers, in cities which are not reserve cities, of carrying the re- 
serves of other banks in their vicinity without themselves carrying any 
extra reserves. 

It is the plain intent of the National Bank Act that banks undertak- 
ing to carry the reserves of other banks shall themselves carry larger re- 
serves than they otherwise would. <A simple change in the present law 
would correct this and strengthen the whole situation. More than half 
of all the deposits of the United States are held by banks in towns of less 
than 50,000 inhabitants, so that what is done with the reserves of these 
smaller places is a matter of national concern. 
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A Reply to Mr. Hulbert. 


BY MAURICE L. MUHLEMAN, 


Author of ‘*‘A Plan for a Central Bank,” published by the Banxkine Law Journat Co. 


HE admirable paper by Mr. Hulbert is obviously the result of serious 
and discriminating study of the needs of the country in the way 
of banking reform and of the probability of these needs being met 
by the plan of Senator Aldrich. It presents the views of a practi- 

cal banker who has not omitted to give much of his time to the study of 
the questions involved, instead of limiting himself to the more circum- 
scribed field of his own business. 

He has thus developed some very important points of criticism, not 
entirely overlooked by others, but which have not as yet received the 
attention which they merit. It is just as well that these points be con- 
sidered now as later; in fact it will be a distinct advantage to take them 
up for discussion at this time; for they must be met, with candor and 
intelligence, before we can look for approval of the Aldrich measure or 
any other plan for currency and banking reform. 

Thus far in the discussion of the Aldrich plan, the prime essential ,— 


the composition of the National Reserve Association,—has, properly, been 
given critical attention first. No central organization plan that leaves 
out of consideration a provision for the state banking institutions could 


be adopted; it was therefore imperative to reach a conclusion on this 
point before going to others. 

Mr. Hulbert points out the difference in the conditions and the method 
of financing crop-moving and stock-exchange operations in this country 
and abroad; for the conditions and methods prevailing abroad, a central 
bank plan is in his opinion admirably adapted; for the varying conditions 
here, the utility of such a plan is questioned. The fact that such a 
machine works well elsewhere is not conclusive proof that it will work 
well for us. 

If then we would bring about such results as are obtained abroad by 
use of the central bank mechanism, we must either change the conditions 
here or modify the form of the machine to adapt it to varying conditions. 

Before entering upon the discussion of the subject of the choice of 
these alternatives, it is proper to consider the suggestion which many 
will assume underlies Mr. Hulbert’s argument as a whole; that is, that 
we could obtain the needed reforms without a central banking organiza- 
tion. Upon this point I must enter a positive dissent. The weaknesses 
of our present system as he pictures them, and to which many more 
could be added, emphasize the imperative need for central regulation of 
all banking institutions. Conceding that many states have strengthened 
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their regulative laws since 1907, there are quite as many still derelict 
and the best of the laws fail to reach the chief evils ; hence, as has always 
been the case, the people will demand, and are entitled to demand that 
the Federal Government undertake that function, just as it has under- 
taken other functions which the states refused or neglected to perform 
efficiently. 

In an address some time ago Senator Aldrich stated that the country 
needed not only currency reform, but banking reform as well; it is proper 
to say at this point that the problem before us demands not only banking 
reform but also currency reform; and the states have not the means of 
accomplishing the latter; their laws cannot cross state lines. 

The issue which this demand for reform by the Federal Government 
will create, will be whether this regulation shall be direct or indirect ; 
there have been a number of expressions of opinion by political leaders, 
that it should be direct ; but the great majority of those who have given 
the subject unprejudiced study, believe that such a policy would prove 
detrimental, and hence favor the indirect method ; which means a cen- 
tral organization created by federal law, for such regulation. 

Without in the least detracting from the praise due to our clearing- 
house associations, the very fact that these organizations are local, that 
they hence reach only a limited number of banks, demonstrates their 
inability to regulate the affairs of the whole country, even though their 
influence very often extends beyond their immediate localities. 

It must also be conceded that New York is usually the storm center, 
as Mr. Hulbert so clearly explains; and hence the conditions in New 
York need to be given careful examination. Upon the other hand, these 
conditions must not be given inordinate preponderance, to the exclusion 
of others which are at times equally influential in producing crises. 

There can be no difference of opinion upon the subject of the vicious 
effects of over-expansion, whether of currency orof credit. Mr. Hulbert’s 
argument is absolutely conclusive as tothe imperative need for correc- 
tive measures in that particular. It must also be admitted that, upon 
its face, the Aldrich plan appears to be devised largely to provide for 
expansion ; yet there are limitations included in the plan and further 
discussion will lead to further development of these limitations. 

Mr. Hulbert has rendered valuable service in bringing the point to 
the fore without mincing words, so that it shall not be overlooked; it 
was evidently not fully considered by the currency commission of the 
American Bankers’ Association ; for its amendments do not fully cover 
it, so far. But it must be remembered that there is a proper and legiti- 
mate expansion to be adequately provided for. 

This brings me to the two points first referred to above, which indi- 
cate that conditions here differ from those abroad. 

Our crop-moving needs are in a sense unique; it is true that no 
country having a central-bank system, has to deal with similar condi- 
tions; our large territory and enormous crops, with our system of hand- 
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ling them, create needs scarcely felt in those countries; and I venture 
to say that this business has a very important bearing on the question 
of banking and currency reform. When we study it we should have in 
mind that the conditions are almost identical in Canada, and are met 
there without disturbances, While not having a central bank, the Do- 
minion solves the problem by means of a system which it is conceded 
cannot be adopted here, viz: a few large banks with branches in every 
town and village. There the banks extend credits and issue notes as the 
needs for crop-moving develop, and after the needs have been provided 
for, a contraction ensues automatically; the notes are not kept in use. 
A central bank could serve the purpose just as well. 

We also must expand for crop-moving; but under our bond-secured 
note-system, expansion has taken place without the contraction after the 
business needs are over; yet credit expansion for this purpose 7s fol- 
lowed by contraction. As to notes, the records show that, in general, 
the banks keep them in circulation needlessly, in order to reap the little 
profit which accrues by so doing; and the justification is that the notes 
represent capital invested in bonds which they are warranted in employ- 
ing to earn dividends. Thus we have an inflated currency volume dur- 
ing a large part of each year. 

It is this excess of currency which is used, directly and indirectly, 
to increase the congestion of money in the centers and finally in New 
York City, and thus contributes to create those conditions in the latter 


place, which are so detrimental to the welfare of the whole country. If 
we assume that the crop-moving calls for $200,000,000 in notes, then it 
logically follows that we should provide for that amount of additional 
notes during the period of demand, and enforce their retirement when 
the demand has passed; to keep the notes in action thereafter is clearly 
wrong. 


The effect of our system in operation has been to stimulate the spec- 
ulative demand in New York City until it absorbs substantially all of 
the excess; hence the difficulty in getting the currency back to the 
country when the crop-moving time arrives, and the consequent pressure 
on the speculative borrowers in the metropolis which causes disturbances. 

Wise men have counseled governmental interference with this pro- 
cess; as far back as 1866 the evil was appreciated ; then, and repeatedly 
since, the remedy suggested was the prohibition of the payment of in- 
terest on ‘country bank’’ balances by the city banks; for, so long as 
this interest inducement is held out, there will be the inordinate conges- 
tion of funds in New York, to stimulate unwholesome speculation. 
Others have recommended compelling maintenance of larger cash re- 
serves in banks outside of New York. 

All of these suggestions are met with the objection that if the meas- 
ures were applied only to national banks, they would be at a disadvan- 
tage compared with state institutions ; and that the states would hardly 
pass similar legislation, so that the purpose of the measure would be 
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defeated. These circumstances emphasize the need for a central organ- 
ization that will regulate a// banking with respect to these essential ele- 
ments. 

It has also been suggested that banks be compelled to stop re-issuing 
their notes during the season of slack demand. It is noteworthy that 
there is no such compulsion in Canada; the banks there withdraw notes 
voluntarily when the need has passed; there is nothing in our laws to 
prevent our banks doing the same. 

The New York speculative market is, as Mr. Hulbert says, also unique 
in several particulars ; in no other great money center are the conditions 
identical. To the points which he adduces there should be added, that 
nowhere else in the world is there presented the economic absurdity of 
having money rates fluctuate between } per cent. per annum and 186 
per cent. within the same year. The reason for this has been indicated 
in the preceding paragraphs. It is one of the conditions to be corrected, 
and if not corrected by a plan for reform, that plan remains inadequate 
and should not be adopted. The Aldrich plan aims at this correction ; 
whether adequately providing therefor, remains to be developed by dis- 
cussion. 

It certainly proposes to make commercial needs for funds paramount, 
so that speculative demands shall not dominate and interfere periodically 
with the supply of funds for commerce. This is as it should be, and as 
it is in every other civilized country. The speculative market is not to 
be cut off from supplies; but there is to be ample provision beyond pos- 
sible question for the commercial requirements. The mechanism for 
carrying out this feature of the plan requires further elaboration; but 
the purpose is clearly announced. It is necessary to assure expansion 
both of credit and currency for legitimate needs, with such restraint as 
will preclude their use improperly. 

As contributory to that restraint the plan provides for raising the 
discount rate, for limitations of the amounts of rediscounts, for taxa- 
tion of notes; the application of these restraining influences is to be 
governed by circumstances, and presumably able and disinterested men 
will be at the helm to see to it that they are applied so as to work for 
the greatest good to the whole country. Discussion will probably de- 
velop the need for further restraints, the absolute need for adequate 
measures being unequivocally conceded. 

In order to have the restraints bear directly upon the local banks and 
borrowers, the plan provides for the district organizations, which have the 
power to determine when and upon which conditions rediscounts shall 
be granted. In the evolution of this process it will naturally follow that 
the conditions will be very carefully scrutinized to avoid the dangers of 
excessive commitments. Thus the plan contemplates providing a regu- 
lative force which is at present entirely absent, hence the results of un- 
restrained expansion usually follow in so many instances. 

Mr. Hulbert has also pointed out some minor defects in the plan, 
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which are nevertheless important enough to consider seriously. The 
suggested lack of control over the executive committee of the Reserve 
Association is a matter which the board of directors can and should adjust. 
There is nothing in the plan to prevent the board from meeting quite 
frequently and maintaining adequate control over the committee. 

The plan for taking over of the 2 per cent. bonds by the Reserve As- 
sociation has given much trouble; but there is no reason of a compelling 
nature that calls for these bonds being carried on its books at 75 per cent. 
of par; the banks holding them now do not do so, and the existing ob- 
jection to their redemption being removed, the Government would be 
redeeming them periodically at par. 

That there is absent from the plan special inducement to have banks 
carry balances with the Reserve Association, must be admitted. Thus 
the question how reserves are to be centralized still remains to be answer- 
ed. Certainly they will not flow in that direction in any substantial 
volume if there isnoinducement. This must be provided for, otherwise 
one of the special purposes will not be accomplished; balances in New 
York would still be swelled unduly. 

The provision for redemption of the Reserve Association’s notes in 
lawful money is criticized and properly so. I have already pointed out 
this defect in the plan, and am convinced that it is essential to provide 
for the redemption of these notes in go/d. It is in fact about time we 
abolished the term ‘lawful money’’ by doing away with the kind of 
currency that gave rise to its use: the greenbacks. We should havea 
note that will call for the basic money and not for another note payable 
in such money if the Government can do it. 

The subject of strengthening reserves in reserve-holding banks is 
also one that merits consideration ; there is at present too little care ex- 
ercised in this matter, particularly by state laws. The Aldrich plan can 
meet this need only indirectly, but it can be met. 

The reference to reserves in New York State contains an error ; 
state banks were required prior to 1907 to hold reserves; in 1907 the 
ratio was increased for New York City to 25 percent. Trust company 
reserves were fixed in 1906 at a low figure, but increased to 15 per cent. 
for New York City after 1907. 

The impression is conveyed that the country’s needs are merely 
seasonal; that because the cali for added currency and credit becomes 
most acute in the latter part of each year, the need for extra provision 
is limited to that period. 

Thus we are led to the suggestion that the clearing houses, by the 
oft-repeated method of issuing certificates, could meet the requirements, 
and that this method shouid be legalized. 

The method appears attractive because it carries the very desirable 
feature of automatic contraction of the issues that serve as substitutes 
for currency, after the need for the expansion has passed. But there 
are objections to be urged aside from the one which has often been put 
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before us, that the issue of such certificates always means suspension of 
cash payments. 

The inadequacy of this plan becomes patent, when it is borne in 
mind that the chief desideratum is a prevention of the conditions which 
bring about acute trouble, rather than the cure of the trouble. If the 
business be properly regulated during the entire year, the occurrence 
of acute conditions is done away with. Clearing houses, even if joined 
in a national organization and given far greater power than they now 
have, could regulate only a fraction of the business; a central bank or- 
ganization could regulate all of it. 

While not discussed in the paper, two important functions of the 
proposed central institution merit attention; that of replacing the sub- 
treasury system, thus doing away with the periodical locking up money 
and the need of the Treasury coming into the money market, a reform 
which should be given much consideration; and that of an organized 
regulation of our foreign exchanges, in which particular we are far be- 
hind the times and in large measure at the mercy of other nations hav- 
ing efficient systems. 

These functions will unquestionably contribute to the general im- 
provement of the entire system; they are features necessary to a well- 
rounded plan, for without them we would still have defects that are 
now sources of much disturbance periodically. For these purposes the 
central organization is indispensable. 

Although not, strictly speaking, related to this discussion, the pro- 
posal in the Aldrich plan to create banks to be devoted exclusively 
to foreign business, also has a special value in connection with any 
comprehensive reform. Our foreign trade now pays a tribute to foreign 
banks because our system is not adapted to provide the facilities exist- 
ing in every other commercial nation. 

The further proposition in the Aldrich plan, to create national banks 
with power to operate savings departments, and also such with power 
to carry on trust company business, are not essentialto the plan as here- 
in considered; the wisdom of including such functions for the individual 
banks is open to discussion. Competition with existing institutions 
would be a probable result. 

While thus giving much food for thought, Mr. Hulbert’s paper does 
not present to my mind insuperable obstacles to the successful devising 
of a central bank plan that will meet all the requirements. It will take 
time and study; but no effective system was ever devised without much 
time and study. If by thus elaborating a plan that will reasonably 
meet the needs which his paper discloses, it is to be hoped that he will 
add his efforts and influence to the further perfection of the plan and 
to its ultimate adoption. 





THE STANDARD OIL DECISION. 


HE decision of the United States Supreme Court in the celebrat- 
ed case against the Standard Oil Company, under the anti-trust 
law of 1890, is interesting from several points of view. 

First, the law is vindicated in that the Court holds the corporation 
guilty of violating it; a rather belated application of the statute. In 
this opinion the Court is unanimous. 

In the second place the justices, with only one exception, appear- 
ed to regard it important, apparently in order to allay fears among 
many business men, to soften the effect of the decision by means of a 
collateral statement that they looked upon the intent of the lawas for- 
bidding wxreasonadle restraints upon inter-state trade and commerce. 
This has caused no little adverse criticism from those who have ad- 
vocated anti-trust legislation, and who look upon the introduction of 
the term ‘‘unreasonable” as an assumption of legislative power by 
the judicial body not warranted under the Constitution. These men 
justify their view by recalling the fact, that Congress had repeatedly 
refused to amend the law by inserting that word, and the further fact 
that in the numerous decisions in cases brought under the law, the 
Court itself had refused to construe the intent of the law in this man- 
ner. Hence, they add, the Court actually reversed itself, and with- 
out any need for so doing in the case before it, since in that case the 
corporation was found to have violated the law, even with the milder 
construction thus set up. 

At this writing the other important case before the Court, that 
against the so-called Tobacco Trust, is still undetermined: it is quite 
likely that in rendering the decision thereon the Court will under- 
take to give a further explanation of its attitude, covering the points 
of the criticism and demonstrating the logic of its position. It may 
be said that the justices owe it to themselves and to those who sup- 
port them in their attitude, to do this. Meanwhile there has been 
indicated a purpose on the part of Congress to legislate so as to neu- 
tralize the action of the Court; several bills with this object in view 
have been introduced; action thereon has however been postponed, 
partly to observe the expression of opinion by the people and the 
press, partly to await the Court's decision in the tobacco case. 

A third point of interest is the manner in which the decision was 
received by so many business men. A highly exaggerated view of 
the bearing of the question upon business in general, had given birth 
to a pessimistic feeling that appeared to hang like a pall over the 
business world. The result was that the decision appeared to cause 
an equally exaggerated sense of relief that the pall was lifted. There 
was not sufficient logical reason to justify either the pessimistic sen- 
timent nor the assumption of optimism; but business is often thus 
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swayed; there is so much manufacture of sentiment upon theslightest 
occasion, and upon the flimsiest pretext. 

In the final analysis the worst that could happen to the Standard 
Oil Company was a dissolution into its component parts, as in the 
case of the Northern Securities Company. This is the decision of 
the Court, and it has been received by those most deeply interested, 
outside the members of the corporation, with apparent complacency. 
Why then all this pessimistic excitement during the pendency of the 
case? Why those gloomy forebodings which came near convincing 
many men that the country was going to the dogs? 

A further point of interest lies in the fact mentioned, that the 
corporation is to be resolved back to the constituent elements,—the 
subsidiary companies as they existed before the merger. This illus- 
trates the futility of the law for practical purposes. If it is expected 
that through such dissolution, and the taking up of the business by 
a score or more separate companies, there will be established a con- 
dition where normal competition will arise, the expectation will not 
be realized. The same people, substantially, who dominate in the 
merged corporation, control the individual companies ; there is no 
reason for supposing that these will enter into a competitive struggle 
for business; the law cannot compel them to do so, under any con- 
struction that is conceivable. Such a result could be expected only 
in the event that there followed a radical change in the personnel of 
the shareholders of these companies, an event not to be looked for. 

It is hence as to the future only that the decision will have value; 
the formation of such combinations Will be undertaken with less fre- 
quency and with greater circumspection; it may lead toa federal in- 
corporation law of organizations engaged in inter-state commerce. 

Regarding it from this point of view the decision practically says 
that such combinations are not prohibited if the resulting restraints 
upon trade are not unreasonable. It will always remain for the ju- 
diciary to give us aclear interpretation of the meaning of this word; 
but when once established the result may prove very satisfactory. In 
the meantime there may bea great dealof litigation to settle thepoint. 

The extreme interpretation of the anti-trust law, leaving no room 
for discretion as to reasonableness, would seem to forbid any agree- 
ments between competitors in trade; there could thus arise a condi- 
tion in which the ordinary contract relations might be in violation 
of the law. Unquestionably there was no such intent when the law 
was enacted. 

On the other hand it is difficult to fix the exact line of demarca- 
tion; the manifest purpose is to secure to the people the benefits of 
lower prices arising from competition among producers of commod- 
ities. The economic justification of combinations or trusts lies in 
the circumstance that, by means of the merging, cost of production 
can be lowered. But the proposition that the people shall get an 
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equitable share of the saving thus effected, in lower prices to them, 
isequally sound. When this isnot accomplished, and when the com- 
binations, by one or another device, hold too large a part of the sav- 
ing to themselves, chere is produced a condition of unreasonableness. 

Here is where the Court assumes to have something to say by way 
of interpretation; and it is quite likely that in the development of 
its views we shall find it taking cognizance of the economic aspects of 
the subject. It is not a sufficient justification for eliminating com- 
petition that prices are lowered by the combination; the pertinent 
point is, are they lowered so as to give the people a fair and reason- 
able share in the resulting saving of production cost. Enormous div- 
idends on capital employed logicaliy indicate that the contrary is 
the fact; and if capital were free to enter into competition, the in- 
ducement of much smaller assured profits than are now made by 
some of thetrusts, would bring about such competition as would cause 
a more equitable sharing of the gains. 

It is not only the capacity of the men managing these large enter- 
prises, nor their capital, that enable the saving in production cost; 
the whole socio-political organization, the institutions of our govern- 
mental system, contribute very largely thereto, in many ways which 
can be shown only by an extended analysis. The one circumstance 
that, by being here, the 93,000,000 people constitute the greatest 
market in the world, is a factor, for which the managers and their 
capital can take credit only in a negligible degree. 

All of these questions will eventually be determined equitably; 
we are moving slowly; but the Supreme Court appears to have finally 
assumed the power to regulate trusts in a manner that will enforce 
the economic law underlying the whole subject; and even the man- 
agers of the trusts will in due time, see it in the prcper light. 

The fact is that the law has in large measure remained inopera. 
tive because it was not adequately enforced by the executive officers. 
Nor did Congress take steps to insist upon its enforcement. It has 
taken 21 years to get at the rational view as to its purport in an official 
manner. Why this was so is another story. 

Technically the Supreme Court strained a point in its ruling; but 
it did this in an endeavor to make the law efficient for the service 
of the people. 

* * * * * * * * *® * 

After the above was written, the Court handed down its decision 


in the tobacco case, and actually met the expectation that there 
would be further elucidation. If the directions of the Court are 


now carried out in good faith, the people may expect some results 


that will prove beneficial, although it may take some time to realize 
them fully. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 
CITING RECENT AND IMPORTANT DECISIONS. 


(These articles were commenced in the July, 1909, issue.) 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


V. RIGHTS OF HOLDER. 
1. Holders in Due Course. 
2. Instrument Must Be Complete and Regular On Its Face. 
3. Holder Must Take Before Maturity. 
4. Notice of Previous Dishonor. 


1. Holders in Due Course.—One essential difference between nego- 
tiable paper and non-negotiable paper is that the bona fide holder of a 
negotiable instrument can recover on it even though the party whom he 
seeks to hold might have a valid defense as against some intermediate 
party. Thus, A gives his negotiable note to B in exchange for a car ot 


grain. B sells the note toC, and the car of grain turns out to be defec- 
tive. A would have a good defense against B, but if C is a bona fide 
holder, or a holder in due course, to use the customary expression, C 
can recover from A, notwithstanding B’s breach of contract. But if 
this same note were non-negotiable C could not recover. His being a 
holder in due course would not help him. He would take the instru- 
ment, just as he would take any other contract, subject to any defenses 
that A might have against B. 

Not every defense can be overcome by a holder in due course. There 
is conflict among the different jurisdictions in this regard, but in general 
it may be said that defenses are divided into real and personal defenses. 
Real defenses are those which attach to the instrument itself and are good 
against all persons, even holders in due course. Personal defenses are 
those arising out of the agreement of some particular party to the instru- 
ment, as, for instance, the defense of A in the supposititious case above. 
These defenses may not be interposed against a holder in due course. 
Common real defenses are the incapacity of the defendant to make the 
contract, such as the fact that the defendant is a lunatic, an infant, or, in 
some states, a married woman; or the illegality of the contract, as where 
it is declared void by some statute. The theory is that, where the de- 
fense is real, the contract cannot be enforced by the holder for the reason 
that there is no contract to enforce. Common personal defenses are 
fraud, duress, want of consideration, failure of consideration, payment, 
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ete. These defenses are ineffective against a holder in due course. This 
question of defenses will be taken up more thoroughly later. 

The fact that the plaintiff, in an action on a negotiable instrument, 
is not a holder in due course, does not of itself prevent the plaintiff from 
recovery. It only permits the defendant to put in defenses which he 
could not use against a holder in due course. If the plaintiff sues on a 
note which was transferred to him after maturity he is not a holder in 
due course, but he may recover against the maker if the maker is with- 
out a valid defense to the instrument. 

Earlier in this series of articles we have discussed the requirements 
of negotiability. It will be remembered that, to be negotiable, an in- 
strument must be in writing and signed by the maker or drawer; must 
contain an unconditional promise or order to pay asum certain in money ; 
must be payable on demand, or at a fixed or determinable future time ; 
must be payable to order or bearer, and, in case of a bill of exchange, 
must designate the drawee with reasonable certainty. An instrument 
to be negotiable must comply with all these requirements. (See issues of 
the BANKING LAw JOURNAL, August, 1909, to March, 1910, inclusive). 

We now come to the consideration of holders in due course. The 
statute (section 91 of the New York Act) states the essential character- 
istics of a holder in due course. 


It reads as follows: 
$91. Wuat ConsTITUTES A HoLpDER IN DveE CourseE.—A holder 


in due course is a holder who has taken the instrument under the follow- 
ing conditions: 
That the instrument is complete and regular upon its face. 
That he became the holder of it before it was overdue, and 
without notice that it had been previously dishonored, if such 
was the fact. 
That he took it in good faith and for value. 

4. That at the time it was negotiated to him he had no notice of 
any infirmity in the instrument or defect in the title of the 
person negotiating it. 

The Wisconsin statute adds a fifth sub-division. ‘‘ That he took it 
in the usual course of business.’’ To put it briefly a holder in due course 
is one who takes an instrument for value, before maturity, and without 
notice, actual or constructive, of any infirmity or defense. 

2. Instrument Must Be Complete and Regular on Its Face.—By refer- 
ence to section 91, above quoted, it will be seen that the first essential 
characteristic of a holder in due course is that, at the time he took the 
instrument, it must have been complete and regular upon its face. If 
on the face of the instrument there is something which would raise a 
suspicion as to its genuineness or integrity in the mind of an ordinarily 
prudent person, then the taker is not a holder in due course. 

In Elias v. Whitney, 98 N. Y. Supp. 667, 50 Misc. Rep. 326, suit was 
brought on a check, a mere inspection of which would disclose an altera- 
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tion of the date. It was held that the instrument was not complete and 
regular upon its face. 

The defense to an action on a note interposed in Trustees of Ameri- 
can Bank v. McComb, 105 Va. 473, 54 S. E. Rep. 14, was that, after 
the note left the maker’s hands it was altered without his knowledge or 
consent by the insertion of the words ‘‘ payable with interest.’’ An ex- 
amination of the note showed that the added words. were in the same 
handwriting as the rest of the note and were written in at the most ap- 
propriate place on the note where they could be written without in- 
terlining them. They were written in a blank space following the words 
‘“ value received.’’ There was nothing on the note indicating the altera- 
tion. This being so, it was decided that the holder was a holder in due 
course. 

3. Holder Must Take Before Maturity.—In the next place the holder 
to be a holder in due course, must take the instrument before maturity; 
or, to use the words of the statute, he must have taken the instrument 
‘“ before it was overdue.’’ If an instrument is payable on July 1st and 
is transferred on July 2d, the transferee is not a holder in due course. 
But a transfer on the day of maturity is before the instrument is over- 
due, for the principal debtor has the whole of that day in which to pay. 

Where one purchases a promissory note before maturity,in good faith, 
and for value, the fact that interest is overdue does not affect the stand- 
ing of the purchaser as a holder in due course. But when a note is 
payable in instalments it is overdue when the first instalment is over- 
due and unpaid, and one who takes it afterward is not a holder in due 
course, but takes the instrument subject to defenses. 

When a note provides that any delinquency in payment of interest 
shall cause the whole note immediately to become due, one, who takes 
it after such delinquency, is not a holder in due course under this pro- 
vision. Hodge v. Wallace, 129 Wis. 84, 108 N. W. Rep. 212. The 
note sued on contained this provision: ‘‘It is stipulated and agreed 
that if any payment or part payment hereon, or any interest shall be- 
come due and unpaid, such delinquency shall cause the whole note to 
immediately become due and collectible.’’ The note was transferred 
to the plaintiff for value, before the date on which it was made payable, 
and without notice of any infirmity in the paper. But the defendant 
claimed that, by reason of the stipulation quoted and the fact that there 
had been a default in the payment of interest, the note became due about 
three weeks before it was transferred to the plaintiff. This contention 
was favored by the court and it was held that the plaintiff was not a holder 
in due course for the reason that the paper was transferred to him at a 
time when it was overdue. The rule works hard in a case of this kind, 
for there is nothing on the note itself to indicate that it is overdue; that 
is there is nothing but the stipulation in regard to default in interest. 
When there is such a stipulation the taker must satisfy himself that it 
has been complied with or assume the risk of being held not a holder 
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in due course. In this particular case the plaintiff was not injured by 
his failure to show that he was a holder in due course for the reason that 
the defendant had no good defense against the payee. If he had had 
such a defense he could, of course, have set it up against the holder. 
This case is to be distinguished from those in which the holder has the 
option of declaring a note due upon a default in the payment of interest. 

Where the instrument is payable on demand it matures after a reason- 
able length of time and, if it is negotiated an unreasonable length of time 
after its issue, the holder is not deemed a holder in due course. This 
is the provision of section 92 of the New York statute, and it supple- 
ments the subdivision of section 91 under consideration. It expresses 
the rule as it existed at common law. As to what is a reasonable time 
the facts of each particular case must be looked to. 

It is said by Professor Parsons with respect to bills on sight, and 
bills and notes payable on demand: ~~ A reasonable time must elapse 
before mere non-payment dishonors the bill or note. What this time is 
has not been, and cannot be fixed by any definite and precise rule. One 
day’s delay of paper on demand certainly would not dishonor it; five 
years certainly would. Andineach case, how many days, or weeks, or 
months, are requisite for this effect, must depend upon the test, whether 
so long a time has elapsed that it must be inferred from the particular 
circumstances and the general conduct of business men, both of which 
should be considered, that the paper in question must have been in- 
tended to be paid within this period, and, if not paid, must have been 
refused.’’ The same author also says: © If the paper be demanded 
and refused within that period before the termination of which there is no 
presumption of dishonor,atakerafter such demand,and within that period, 
having no notice or knowledge of the demand or refusal, cannot be affect- 
ed by it. For example, suppose a note on demand so circumstanced that 
the court would say the lapse of one month is not sufficient to dishonor 
it, and the lapse of two months is sufficient, and a transferee takes it 
on the twenty-fifth day without notice or knowledge that on the twenty- 
fourth day it had been demanded and refused. We should say that the 
law would allow him the right of presuming non-dishonor during the 
whole of that month, and would protect his rights accordingly.’’ 

Just when demand paper is overdue, so that the taker of it is not a 
holder in due course, may best be illustrated by reference to the decisions. 

In Matlock v. Scheuerman, Oregon, 93 Pac. 823, a check, negotiated 
at noon on the day following issue, was held not overdue so as to carry 
to the indorsee notice of previous dishonor. 

In Fealy v. Bull, 27 N. Y. App. Div. 631, 50 N. Y. Supp. 1126, it 
was held that an indorsee of a check, who received the check five days 
after it was delivered to the payee, did not take it when overdue, and 
was a holder in due course. 

In Citizens’ State Bank v. Cowles, 89 N. Y. App. Div. 281, 86 N. Y. 
Supp. 38, it was held that a check, dated in a suburb of New York on 
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June 1st, and transmitted in the course of business to Kansas, arriving 
there on June 8th, was not overdue and did not put the purchaser upon 
inquiry. 

In Mitchell v. Catchings, 23 Fed. Rep. 710, it was held that twenty- 
three days was nota sufficient lapse of time to dishonor the paper. 

In Wethey v. Andrews, 3 Hill (N. Y.) 582, it was decided that a 
note, payable on demand, transferred five weeks after its date, was 
transferred before overdue and would not let in a defense of want of 
consideration. 

In McLean v. Bryer, 24 R. 1. 599, 64 Atl. Rep. 373, a note payable 
on demand, transferred eighteen months after date, but on which inter- 
est had been paid monthly to and after the transfer, could not be con- 
sidered overdue so as to be subject to equities in favor of the maker. 

In Singer Mfg. Co. v. Summers, 143 N.C. 102, 55 S. E. 523, where 
a cashier’s check was dated May 18, 1904, and negotiated a little over 
two years thereafter, the elapsed time was held not to be unreasonable 
under the statute. 

In Paine v. Central Vermont Railway Co., 14 Fed. Rep. 270, four 
months was held a sufficient lapse of time to subject the paper to defenses. 

In La Due v. First National Bank of Kasson, 31 Minn. 33, a bank 
draft, payable on demand, was drawn by a Minnesota bank on a New 
York bank, and was, after four months and twenty-three days, indorsed 
tothe holder. It was held that the note was overdue and that the holder 
took it subject to equities. 

The following periods of time have been held to be unreasonable and 
to subject the instruments to defenses; three months, Herrick v. Wol- 
verton, 41 N. Y. 581; six months, Thompson v. Hale, 23 Mass. 259; 
eight months, Ayer v. Hutchins, 4 Mass. 370; ten months, Morey v. 
Wakefield, 41 Vt. 24; one year, Hemmenway v. Stone, 7 Mass. 58. 


In Georgia there is an odd decision of fairly recent date. We refer 
to the case of Hotel Lanier Co. v. Johnson, 103 Ga. 604, 30 S. E. Rep. 
558, decided in March, 1898. The note sued on was payable ‘‘after 
date.’’ The court, after stating that it had been unable to find many au- 
thorities directly in point, said: “Weare satisfied that commercial paper 
of this character should be regarded and treated as payable on demand.”’’ 
This rendered the note due immediately under section 3,700 of the 
Georgia Civil Code. It was decided that the purchaser of the note, ‘no 
matter when he acquired it, took it after maturity, and therefore sub- 
ject to the equities between the parties.’’ 

4. Notice of Previous Dishonor.—If an instrument has been dishonor- 
ed, the holder, who takes it with notice of that fact is not a holder in 
due course. The point is involved in the case of Frank v. Wolff, 125 
N. Y. Supp. 530, published in the January, 1911, number of the BANK- 
ING LAW JOURNAL, page 52. The plaintiff sued on a check made by the 
defendant and indorsed by the payee in blank. The stamped indorse- 
ments on the back of the check showed that payment had been refused 
four times. The plaintiff had actual notice of this. He was, there- 
fore, not a holder in due course and the defendant was held entitled to 
interpose the defense of failure of consideration. 
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This Department embraces al) the newly decided cases of importance to 
bankers. bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 





GIFT OF NOTE. 


Dickingon v. Carroll, Sapreme Court of North Dakota, March 9, 1911. 130 N. W. Rep. 829. 


Where one voluntarily gives his note to another and is compelled to pay it toa bona 
fide transferee, he cannot recover the amount from the payee. 


Action by Walter Dickinson against W. J. Carroll. Judgment for 
plaintiff, and defendant appeals. Reversed and remanded. 


Fisk, J. (after stating the facts as above). The allegations of the 
complaint admitted by the demurrer may be epitomized as follows: 
Plaintiff voluntarily, and with full knowledge of the facts, executed 
and delivered to defendant his negotiable promissory note without 
consideration,and the latter with such knowledge accepted the same. 
Thereafter, and before its maturity, defendant transferred the same 
in due course and for value toan innocent purchaser, to whom plain- 
tiff was obliged to and did pay the sum due thereon. Do such facts 
create any liability on defendant’s part under any theory of law to 
reimburse plaintiff for the money which he was thus required to pay? 
The question thus presented issomewhat novel. Neither party has 
cited any authority directly in point, and we have been unable to 
find that the identical question has ever been before the courts for 
decision. As we view the matter, it is not a question involving a 
voluntary payment as appellant’s counsel seem to think, although 
somewhat analogous thereto. While the note was voluntarily given, 
it paid nothing, as there was concededly nothing to pay. It merely 
amounted to a voluntary promise on plaintiff’s part to pay to defend- 
ant or order a sum of money at a future date. Such note was not 
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voluntarily paid by plaintiff. He was compelled to pay it to such 
bona fide purchaser because of a legal duty soto do arising from the 
negotiable instruments law. On principle, we can discover no sound 
reason why defendant is under any obligation to plaintiff to reimburse 
him for the sum thus paid onsuch note. If, instead of voluntarily 
giving to defendant such negotiable note, plaintiff had given to de- 
fendant the face value thereof in cash, under the like circumstances, 
no one would contend that defendant would owe any legal duty to 
repay such sum to plaintiff. The act of defendant in transferring 
such note cannot be deemed an actionable wrong as, by the giving of 
the note negotiable in form, it must be held that plaintiff contemplated 
that the same might be negotiated, and thereby consented thereto. 
As was said by the Court of Appeals of New York: *‘The plaintiff 
cannot complain because the defendants negotiated the note, so as 
to shut out the defense, which he would have had to it in the hands 
of the defendants. The negotiation of the note was contemplat«d 
when it was given as the wordsof negotiability show. Itis possible 
that the plaintiff, while the note was held by the defendants, might 
have maintained an action to restrain the transfer, and tocompel its 
cancellation. Jackson v. Mitchell,13 Ves.581. But itis unnecessary to 
determine that question in this case. The plaintiff having paid the 
note, although under the coercion resulting from the transfer, the 
law leaves him where the transaction has left him.” Solinger v. 
Earle, 82 N. Y. 393. 

lf, prior to the negotiation of such note by defendant, plaintiff 
had elected to repudiate any liability thereunder and had communi- 
cated his election so to do to the defendant, demanding a return and 
cancellation thereof, a different question would arise. Under such 
a state of facts, it might properly be said that the defendant's nego- 
tiation of the note would constitute an actionable wrong, entitling 
plaintiff to recover. But under the facts alleged in the complaint 
and admitted by the demurrer in the case at bar we fail to see how 
defendant owes to plaintiff either a legal or moral duty in the prem- 
ises. Neither in good morals nor in good conscience is defendant 
called upon to reimburse plaintiff for the loss suffered by him solely 
as a result of his own folly. 

On the argument in this court, respondent’s counsel requested 
that permission to amend the complaint be given in the event a de 
cision is reached adverse to his contention. Such application must, 
of course, be addressed to the district court after the remittitur has 
been filed in that court. Permission to make such application is 
hereby granted. 

For the above reasons, the order appealed from is reversed, and 
the cause remanded for further proceedings according to law. All 
concur, except Morgan, C. J., not participating; Goss, J., being dis- 
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qualified, did not sit; Winchester, Judge of the Sixth judicial dis- 
trict, acting in his place by request. 


LIABILITY OF ACCOMMODATION INDORSERS. 


In re Alldred’s Estate, Supreme Court of Pennsylvania, January 3, 1911. 79 Atl. Rep. 141. 


When the directors of a corporation indorse the company’s notes for accommo- 
dation and accept a trust deed of the company’s property for the purpose of indem- 
nifying themselves, they place themselves in the position of makers, and are not 
discharged by a failure to present and give notice of dishonor. 

An irregular indorser for accommodation is liable to the payee of the note. 


Proceedings for settlement of the estate of William H. Alldred. 
From the decree of distribution, John Alldred and another, executor 
and executrix, appeal. Affirmed. 

Porter, J. This appeal is by the executors of the willof William H. 
Alldred, deceased. from the decree of the orphans’ court of Allegheny 
county, holding the estate liable by reason of the indorsement by 
William H. Alldred of two promissory notes, made by the Tri State 
Mining & Manufacturing Company, to the order of Mrs. E. E. Lusk. 

It appears fromthe record thatin 1903 and 1904 William H. Alldred, 
the decedent, was a stockholder and director in the Tri-State Mining 
& Manufacturing Company, a corporation organized under the laws 
of New Jersey, and engaged in mining operations in Tazewell and 
Russell counties, V1. Onor about June 17, 1903, Mrs. E. E. Lusk 
loaned the sum of $2,000 to the company; and on or about June 20, 
1903, loaned to it the further sum of $500. As security for these 
loans, the company executed its demand notes to the order of Mrs. 
Lusk for the respective amounts loaned. The transaction was man- 
aged by B. E. Tinstman, who was the son-in law:«f Mrs. Lusk, and 
held a general power of attorney from her to manage her business, 
including the investment and reinvestment of hermoney. Tinstman 
was also treasurer of the Tri-State Mining & Manufacturing Com- 
pany. He testified that he represented the company in the transac- 
tion, and that the notes were not delivered to Mrs. Lusk until after 
the signatures of Alldred and the other directors had been placed on 
them. At the annual meeting of the company, January 11, 1904, the 
notes were indorsed by Alldred and by five other directors of the 
company. These directors consented to indorse the paper of the 
company in order toraise money for its benefit, and it was further 
agreed that they were to be indemnified by a deed of trust to be 
given by the company. They did indorse a number of notes, in- 
cluding three to the order of Mrs. Lusk, two of which are the basis 
of the claim in this case. On May 10, 1904, the company executed 
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and delivered a deed of trust to W. P. Keil of Pittsburg for certain 
real and personai property therein described, which, in fact, included 
all the assets of the corporation. The deed recited that it was in 
trust, and for no other purpose than to secure the indorsers for be- 
coming security for the company, and for advancing money to it. 
Subsequently, by proceedings in Tazewell county, Va., where most 
of the company’s assets were, a receiver was appointed, at the in- 
stance of the directors, and the property of the company was solid 
under an order of court. The beneficiaries under the deed of trust 
waived their right to a preference in the distribution of the proceeds 
of this sale in favor of the local creditors of the company. The sale 
appears to have realized no more than sufficient to satisfy the claim 
of those creditors. The entire property was purchased on behalf of 
certain stockholders of the company and was transferred to a new 
corporation, organized by the purchasers. 

At the final hearing upon this claim, the court below, sitting in 
banc, held that under the facts shown the indorsers had by their 
own action become principals, and were therefore bound as such by 
their indorsements, and that, although there was no proof of demand 
for payment having been made upon the company, the maker of the 
notes, or notice of dishonor given, yet, under the circumstances, this 
was not necessary. We agree with the court below that the indors- 
ers should not now be permitted to rely upon the fact of nonpresent- 
ment, and the lack of notice of dishonor; for the reason that the in- 
‘dorsers were indemnified against loss by the deed of trust which they 
provided should be given tothem by the company. Having accepted 
this security, and taken from the company all its assets, they put 
themselves in the place of the makers of the notes. Notice to them 
of nonpayment was not therefore necessary for their protection. 

In Kramer v. Sandford, 4 Watts & S. 328, 39 Am. Dec. 92, Chief Jus- 
tice Gibson said: ‘‘ An indorser is entitled to notice whenever it is ne- 
‘cesssary to protect him: for he is not presumed to have waived it to 
his detriment. It is useless to him, where he has taken a general as- 
signment of the maker's effects, and thus obtained, beforehand, 
all the advantage that his own or the indorsee’s vigilance could give 
him; and it has accordingly been held that he assumes the maker’s 
debt when hereceives his means topayit. The chanceof the maker's 
acquirement of other property, to which he might resort if the fund 
in his hands should fall short, is so inconsiderable as to fall within 
the maxim de minimis. When the indorser, therefore, has got all 
which the maker possessed, he has got all which the law supposes can 
be of value to him.”” That was the case here, for by its terms the 
deed of trust conveyed to the directors, to secure them from liability 
as indorsers, ‘‘all the property of all kinds’ of the company. In 
Barclay v. Weaver, 19 Pa. 396, 400 (57 Am. Dec. 661), Mr. Justice 
Lowrie said: ‘‘ Where the indorser is himself the real debtor, as in 
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the case of accommodation notes and bills, or has taken an assign- 
ment of all the property of the maker as security for his indorsement, 
or where he can have no remedy against the maker, or in the case of 
the drawer of a bill of exchange, where the drawee is, and during the 
currency of the bill continues to be, without funds of the drawer, and 
in many other such cases, demand and notice are not necessary. * * 
The reason is that in such cases demand and notice can be of no use 
and therefore the law does not require them.” 

In Patton v. McFarlane, 3 Pen. & W. 419, it is pointed out (page 
425) that a demand upon the drawer and notice of nonpayment to the 
indorser of a negotiable note ‘‘ may be proved by showing that the 
indorser, before the note became payable, accepted from the drawer 
an assignment of his estate, for the purpose, inter alia, of indemnify- 
ing him against his indorsement, which in fact is neither a demand, 
nor yet notice of nonpayment, but in law has the same effect, as it 
renders demand and notice unnecessary.” In the form in which the 
notes are drawn, Mrs. Lusk is the payee, and would therefore of 
necessity be the first indorser. Prior to the act of May 16, 1901 (P. 
L. 194), known as the Negotiable Instruments Law,the indorsements 
of the directors would have been held irregular, and under a line of 
decisions, from Schafer v. Bank, 59 Pa. Am. Dec. 323, down to Temple 
v. Baker, 125 Pa. 634, 17 Atl. 516, 3. L. R. A. 709, 11 Am. St. Rep. 
926, the indorsers would not have been liable to the payee. But Ne- 
gotiable Instruments Law, § 64, provides: ‘* Where a person, not 
otherwise a party to an instrument, places thereon his signature in 
blank, before delivery, he is liable as indorser in accordance with the 
following rule: (1) If the instrument is payable to the order of a 
third person, he is liable to the payee and to all subsequent parties.”’ 
Upon the face of the transaction, this provision makes the indorsers 
liable to the payee, Mrs. Lusk, or her executor. Attention is called 
to the fact that liability is imposed under this section of the act only 
where the signature is added before delivery of the instrument, and 
it is contended that, in the present case, the notes were not indorsed 
untilafter delivery. They were dated in June, 1903, and not indorsed 
until January 11, 1904. The only testimony as to the actual time of 
delivery seems to be that of Mr. Tinstman, who was an agent of the 
payee, but was also a director and treasurer of the company which 
made the notes, and he was also one of the indorsers. He testified 
that the notes were in his possession from the time they were execut- 
ed until they were indorsed by the directors, and that they were not 
delivered to the payee until after they had been indorsed. This testi- 
mony was uncontradicted, and was sufficient to justify the court be- 
lo v in its conclusion that the notes were indorsed before delivery. 

Che assignments of error are overruled, and the decree of the or- 
phans’ court is affirmed. 
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TELEGRAPHIC ACCEPTANCE OF DRAFT. 


State Bank of Beaver County v. Bradstreet, Supreme Court of Nebraska, April 24, 1911. 
130 N. W. Rep. 1038. 


An acceptance of a draft by telegraph ‘‘for horses” is unconditional. 





Action by the State Bank of Beaver County against Tom Brad- 
street. Judgment for plaintiff, and defendant appeals. Affirmed. 
Fawcett, J. The petition alleges that one J]. A. McMillan pre- 
sented to plaintiff bank the following draft: ‘* Beaver, Utah, 11-6, 
1906. Tom Bradstreet: Pay to the order of State Bank of Beaver 
County $250 00, two hundred and fifty 00-100 dollars’”—and requested 
plaintiff to cash the same, which plaintiff declined to do; that Mc- 
Millan then requested the draft to be forwarded for collection; that 
thereafter McMillan returned to plaintiff bank, after said draft had 
been forwarded for collection, and again requested plaintiff to cash 
the same, which plaintiff refused to do, unless the draft should first 
be accepted by the defendant, upon whom it was drawn; that at the 
request of McMillan plaintiff sent a telegram to defendant, asking 
him if he would pay the draft, and received from defendant the fol- 
lowing: *‘November 6, 1906. To Beaver County State Bank, Milford, 
Ut.: Will pay McMillan’s draft on metwo fifty for horses T.Brad- 
street;” that plaintiff, relying upon this acceptance, paid McMillan 
the full sum of $250 and became the owner of the draft; that the 
draft after being forwarded through plaintiff’s regular correspond- 
ents, was in due and regular course of business, upon the 14th day 
of November, 1906, presented to defendant for payment, and pay- 
ment was refused; that said draft was thereupon protested for non- 
payment at a cost of $3.10 which plaintiff was compelled to pay, and 
prays judgment for the face of the draft with interest and protest fees. 
It is contended that the acceptance upon its face shows it to be a 
conditional acceptance; that the words ‘‘for horses”’ constituted such 
a limitation upon the acceptor’s liability that he cannot be held, un- 
less it appears that the proceeds of the draft were used for the pur- 
chase of horses. This contention implies that it was the duty of the 
plaintiff, when it cashed the draft for Mr. McMillan, to follow him 
out of the bank and see to it that he used the proceeds of the draft 
for that purpose, and no other. Such is not the law. Bissell v. 
Lewis, 4 Mich. 450, and Coffman v. Campbell & Co., $7 Ill. 98, are 
in point, and the reasoning of those cases meets‘our approval. In 
Coffman v. Campbell & Co. the acceptance was: ‘‘ Will pay A. Harper 
draft, twenty-three hundred dollars, for stock.” The exact similarity 
of that acceptance and the one under consideration here is apparent. 
In the syllabus in that case it is held: ‘‘ A telegram agreeing to ac- 
cept a person’s draft for a certain sum, ‘for stock,’ is not a condi- 
ional contract, but an absolute undertaking to accept and pay.” 
Affirmed. 
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PROVISION AS TO EXTENSION OF TIME RENDERING 
NOTE NON-NEGOTIABLE. 


Rossville State Bank v. Heslet, Supreme Court of Kaneas, March 11,1911. 113 Pac. Rep. 1052. 


A promissory note, otherwise in negotiable form, contained the following . 
provision. ‘‘ The makers and indorsers of this note hereby severally waive presentment 
for payment, notice of payment, protest and notice of protest, and all exemption that 
may be allowed by law, and valuation and appraisementlaws waived, and each signer 
and indorser makes the other an agent to extend the time of this note.” 

It is held that the note is not a negotiable instrument. The provision made the 
time of maturity uncertain. 


Action by the Rossville State Bank against J. M. Heslet. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 


Benson, J. This action is upon a promissory note, payable to the 
order of J. M. Heslet, on January 1, 1909, containing the following 
clause: ‘*The makers and indorsers of this note hereby severally 
waive presentment for payment, notice of payment, protest and notice 
of protest, andall exemption that may be allowed by law, and valua- 
tion and appraisement laws waived,and each signer andindorser makes 
the other an agent to extend the time of this note.” 

The question for decision is whether the note is a negotiable in- 
strument. It is conceded that, if the note is negotiable, the plaintiff 
should recover, and that, if it is not, the judgment for the defendant 
was right. 

It is contended that the element of certainty in time of payment 
necessary in commercial paper is destroyed by the stipulation for ex- 
tension. Aninstrument to be negotiable ‘‘ must be payable on demand, 
or at a fixed or determinable future time.” Neg. Inst. L. § 8 (Gen. St. 
1909, § 5254). An instrument is payable at a determinable future 
time ‘‘ which is expressed to be payable: (1) Ata fixed period after 
date or sight; or (2) on or before a fixed or determinable future time 
specified therein; or (3) on or at a fixed period after the occurrence 
of a specified event which is certain to happen, though the time of 
happening be uncertain. An instrument payable upon a contingency 
is not negotiable, and the happening of the event does not cure the 
defect.” Neg. Inst. L. § 11 (Gen. St. 1909, § 5257). 

In Bank v. Gunter, 67 Kan. 227, 72 Pac. 842, followed in Sykes v. 
Bank, 69 Kan. 134, 76 Pac. 393, and Id. 78 Kan. 688, 98 Pac. 206, 19 
L. R. A. (N. S.) 665, it was held that a note was not negotiable be. 
cause of the following clause: ‘*The makers and indorsers hereby 
severally waive protest, demand, and notice of protest and nonpay- 
ment, in case this note is not paid at maturity, and agree to all ex- 
tensions and partial payments before or after maturity without pre- 
judice to holder.” 


The Negotiable Instruments Law did not apply in the Gunter Case 
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(section 6); but the provisions of that statute to which we have re- 
ferred are only declaratoryofthecommonlaw. Adhering tothe views 
expressed in that case, they must, if applicable, govern the controversy 
here. Inthat case the makers and indorsers agreed to all extensions 
before or after maturity; here signer and indorser made the other an 
agenttoextendthetime. Interpreting ‘‘signer” to mean maker, and 
the agency of each maker and indorser to act for the other, as equiva- 
lent to a consent to the action of either to an agreement for extension 
made by another, the only material difference discernible is that in 
the Ganter Case the note stated that the extension might be made be- 
fore or after maturity, while in this case it authorizes the extension 
without stating when it may be made. The precise inquiry suggested 
is whether the authority to extend here given may be exercised only 
after maturity; if so, the time is fixed for payment; for the promise, 
apart from this clause, is to pay on January 1, 1909, and an authority 
to extend afterwards would only amount to a waiver of the right to 
be relieved from liability for an extension without such authority. 
If, however, the clause is to be construed as giving the parties named 
the right to extend the time before maturity, its effect would be pre- 
cisely the same as though the words ‘‘on or before” had been insert- 
ed, and the rule of the Gunter Case would apply. 

Counsel for the bank say: ‘‘ At most the clause in question can 
only be construed to give authority to the parties named to ‘extend’ 
the time of payment at or after maturity by an agreement to be then 
made. That is what the word ‘extend’ means.” To ‘‘extend” is to 
stretch, or stretch out. Webster's Dict. Ashere used, it means that 
the time of payment may be lengthened to a date beyond that stated 
in the instrument. Extension of time of payment rests in contract, 
and the contract may be made before as well as after maturity, unless 
some restriction is expressed or is to be implied from the terms used. 
Thus the parties to a lease for one year may agree before the end of 
the term that it shall be extended for another year, and this may be 
done ordinarily in any contract transaction involving a fixed period 
oftime. The general authority givenin this instrument is to extend 
the time for payment; each signer and indorser being made an agent 
of every other todo this. It is not stated that this shall be done only 
at maturity or after maturity, and it is not perceived why such a re- 
striction should be implied, and no precedent is cited for such a rule. 
Indeed, it would seem that extensions in such cases would ordinarily 
be made before a note falls due in order to prevent the impairment 
of credit,and to avoid inconveniences that might arise from disappoint- 
ed expectations of receiving payment. 

It is argued, however, that the opinion in the Gunter Case warrants 
the interpretation claimed by the appellant. The clause relied upon 
is: ‘‘If the time is to remain fixed until maturity when another time 
is to be fixed by the parties, or if payment is made to depend upon 
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events which necessarily must occur and the time of payment is ulti- 
mately certain, other considerations would arise.”” While it was said 
that other considerations would arise if the time of payment remain- 
ed fixed until maturity of the note, it was not suggested that the right 
to an extension before the time of payment stated in the note had 
elapsed expended on the words ‘‘ before or after maturity” in the 
clause giving such right. Nor is such a conclusion to be inferred 
from the language used. In reading the cases cited in the opinion 
referred to, it will be found that in all, or nearly all, of them, the in- 
struments under consideration gave the right to extend in general 
terms without stating when it should be exercised, and the distinction 
now contended for was not suggested. In Oyler etal. v. McMurray, 
7 Ini. App. 645, 34 N. E. 10,004, cited on page 233 of 67 Kan., on page 
842 of 72 Pac., the clause was that ‘‘the drawers and indorsers sever- 
ally waive * * all defenses on the ground of any extension of the 
time of payment * * given by the holder or holders.” The court 
said: ‘* This evidently means before or after January 1, 1888” (the 
date of maturity). This seems to be the construction placed uycn 
the general authority to extend, as given in the other cases cited. 

In Woodbury, Williams & English v. Roberts, 59 lowa, 348, 13 N. 
W. 312, 44 Am. Rep. 685, also cited in the Gunter Case, the stipula- 
tion was that ‘‘the makers and indorsers * * agreethat the payee or 
his assigns may exend the time of payment,” etc. The court said: 
‘: The note before us may never fall due, for payment may be extend- 
ed indefinitely.”” If, however, extensions could be made only after 
maturity, the objection that it might never fall due would have no 
foundation, for it would necessarily fall due before an extension could 
be made. 

The vice of the stipulation in question is that the day of payment 
cannot be determined. The signer (maker) and indorsers may, at 
any time they see fit to do so, as agents one for another, extend the 
time for payment by agreement with the holder. The payee in trans- 
ferring the note may become an indorser, and therefore an agent for 
the maker, and his indorsee may in turn become an indorser with 
like power, so that the time of maturity must be indefinite, and not 
determinable from the instrument. As stated in Ccffin v. Spencer 
(C. C.) 39 Fed. 262, also cited in the GunterCase: ‘‘ Every successive 
taker of the paper is, of course, bound to take notice of the stipula- 
tion, and, instead of looking only to the face of the instrument for 
the time of its maturity, as in the case of commercial paper he must, 
is put upon inquiry whether or not any agreement for a renewal or 
extension of time has been made by his proposed assignor or by any 
previous holder.” 

In a note in 17 Am. & Eng. Ann. Cas. 55, the cases upon the 
general subject of certainty in time of payment of negotiable paper 
are collated, including Bank v. Gunter, supra. The cases are also 
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collated in a note in 125 Am. St. Rep. 199. No useful purpose would 
be served by reviewing these cases here. The opposing views upon 
this question are clearly stated in the majority and minority opinions 
in Bankv. Buttery, 17 N. D. 326, 116 N. W. 341, 16 L. R. A. (N.S.) 875. 

The plaintiff calls attention to the statute declaring that the ne- 
gotiable character of an instrument is not affected by a provision 
which ‘‘ waives the benefit of any law intended for the advantage or 
protection of the obligor.” Neg. Inst. L. § 12 (Gen. St. 1909, § 5258). 
By applying this waiver to subdivision 6 of section 127 of the same 
statute (Gen. St. 1909, § 5373), providing for the release of parties 
secondarily liable, by extensions given without their consent, it is 
argued that the maker is bound. These provisions are not novelties 
in commercial law. But the plaintiff's contention overlooks the fact 
that the question to be determined in this case is whether the instru- 
ment is a promissory note, and this depends on whether it has the 
element of certainty in time of payment necessary in commercial 
paper. It is not a question of the waiver of the right of an obligor 
up n a negotiable instrument, to be released by an extension of time 
given without his consent, but whether there is such an instrument. 
Simple contracts, although for the payment of money, cannot be 
transformed into commercial paper by mere waiver. 

The court is satisfied that the rule it has adopted, and followed 
in the cases first referred to, is sustained by the weight of authority, 
and by the better reasoning. The formal essentials of a negotiable 
instrument are so simple and so generally known that there is little 
reason for the insertion of debatable provisions; to encourage experi- 
ment in this field would tend to uncertainty in a matter which ought, 
as far as possible, to be free from doubt. As observed by Gibson, 
C. J., in Overton v. Tyler, 3 Pa. 346, 45 Am. Dec. 645: ‘‘A negoti- 
able bill or note is a courier without luggage. It is requisite that it 
be framed in the fewest possible words, and those importing the most 
certain and precise contract; and, though this requisite be a minor 
one, it is entitled to weight in determining a question of intention.”’ 

After a careful consideration of this important and interesting 
question, we are satisfied that plaintiff's contention rests upon a re- 
pudiation or modification of the rule declared in the Gunter Case, 
rather than upon the denial of its application. 

The judgment is affirmed. All the Justices concurring. 


CLAIM AGAINST A BANKRUPT FIRM. 


In re Coe, U. 8. Circuit Court of Appeale, December 12, 1910. 183 Fed. Rep. 745. 


A bank advanced to a firm the money with which to buy certain goods, the 
firm taking possession under trust receipts and agreeing to sell the goods for the 
account ofthe bank. The proceeds, however, were used by the firm and afterwards 
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both the firm and the members individually were declared bankrupts. The bank ac- 
cepted acomposition of 20% offered by one of the members and released him from in- 
dividual liability. It was held that this did not bar the bank from filing a proof of claim 
against the estate of the other partner for the balance. The claim arose in conver- 
sion and the partners were jointly and severally liable. 


Appeal from the District Court of the United States for the South- 
ern District of New York. 


In the matter of bankruptcy proceedings of Edward P. Coe and 
Willian H. Knox, individually and as members of the bankrupt firm 
of Cadenas & Coe. From an order of the District Court (169 Fed. 
1002) reversing a referee’s order expunging the claimof the Sovereign 
Bank of Canada against the individual estate of Edward P. Coe, the 
trustee appeals. Affirmed. 


Warp, Circuit Judge. We hand down with this an opinion in the 
matter of J. V. A. Cattus, a bankrupt, holding that under the trust 
receipts in common use the banker who advances the purchase price 
of the goods is the owner of them. The course of dealing in this 
case was that the Sovereign Bank of Canada issued to Cadenas & Coe 
letters of credit under which their agents in South Africa, were au- 
thorized to value on the National Bank of South Africa, correspon- 
dents of the Sovereign Bank, upto a certain amount for the price of 
ostrich feathers. Under this credit the South African bank discount- 
ed drafts drawn upon Cadenas & Coe by their South African agents 
for the price of the goods, with bills of lading indorsed in blank at- 
tached, which drafts and bills of lading it forwarded to the agents of 
the Sovereign Bank in New York, which delivered the bills of lading 
to Cadenas & Coe against their acceptances of the drafts and trust re- 
ceipts in the following form: 


Drawn against Z-C 538 2050. z-§ Due in London, March 2, 07. 
: BAILEE RECEIPT. 
Received from the Sovereign Bank of Canada. Bill of Lading and Invoices for 
seven cases (311 pounds) Ostrich Feathers, ......0eeeeeees 

and we hereby undertake to sell the property therein specified, for account 
of the said Bank, and to collect the proceeds of the sales thereof, and to de- 
posit the same immediately on receipt thereof in the said Bank at New York to 
the credit of 
thereby acknowledging ourselves to be Bailee of the said property for said Bank. 
The Bank may at any time cancel this Bailment of Trust, and, in such event, 
we hereby undertake and agree to return all unsold goods at once on demand, 
or to pay the value of the said goods at the Bank's option. 

Dated at New York the joth day of November, A. D., 1906. 


Cadenas & Coe. 


Cadenas & Coe collected the price of the feathers, deposited the 
same in their general account, applied it in their business, and then 
failed. The firm, as well as Edward P. Coe and William H. Knox, 
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the partners composing it, were all subsequently adjudicated bank- 
rupts in involuntary proceedings. The Sovereign Bank filed no 
proof of claim against the firm, but accepted a composition of 20 per 
cent. offered by the bankrupt Knox to the creditors of the firm and 
to his individual creditors. The bank then filed a claim against the 
individual estate of the bankrupt Coe for the balance of the advance 
(deducting the 20 per cent. received in composition) which they al- 
lege was wrongfully converted by him. This claim the referee ex- 
punged, which decision was reversed by Holt, Judge, upon a petition 
to review. We concur in the opinion of Judge Holt. The referee 
regarded the acceptance of the composition as a bar to any claim of 
the bank against the individual estate of Edward P. Coe, and so it 
would have been if the liability asserted against his estate were for 
his contractual liability on the acceptance as to which the partners 
were jointly liable. But itis not. It arises out of his liability for 
converting the proceeds of the feathers instead of paying them over 
to the bank, to whom they belonged. It makes no difference that 
the partners acted without evil intent, nor that the firm got the bene- 
fit of what they did. It remains a wrongful conversion for which 
all the partners are liable, not jointly as partners, but jointly and sev- 
erally as tort-feasors, whether they each actively participated in it 
or not; the acts of every one being imputed to every other. Re 
Baxter, 18 N. B. R. 62 Fed. Cas. No. 1,119; Re Jordan (D.C.) 2 Fed. 
319; Re Blackford, 35 App. Div. 330, 54 N. Y. Supp. 972; Blyth v. 
Fladgate, L. R,Ch. Div. (1891) 337. The bank could prove two 
claims, one against the firm—i. e., the partners jointly on the accept- 
ances —and the other against the partners jointly and severally upon 
an implied contract (the tort being waived) to repay moneys of the 
bank wrongfully converted by them. The doctrine of election be- 
tween inconsistent remedies on the same claim has no application. 
The order is affirmed with costs. 


Niblock v. Sprague, New York Court of Appeals, January 10,1911. 93 N. E. Rep. 1105. 
The maker of a note, absolute on its face, may show, in an action by the payee, that 
the note was delivered up >n a condition which was not fulfilled. 


Action by Peter Niblock against Homer Sprague. From a judg- 
ment of the Appellate Division (134 App. Div. 910, 118 N. Y. Supp. 
1127), affirming a judgment for plaintiff, defendant appeals. Re- 
versed, and new trial ordered. 


WitiarD Bart ett, J. This is an action by the payee against the 
maker of two promissory notes, for $150 each, payable three months 
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after the date thereof, which was October 1, 1901, and alleged in the 
complaint to have been made, executed and delivered to the plain- 
tift on that date. 

The answer denies the making, execution and delivery of the 
notes as alleged in the complaint, but admits that the defendant 
signed the notes and delivered the same under the following circum- 
stances: The parties to this action had been copartners in the busi- 
ness of farming. The partnership was dissolved on December 31, 
1900, by a paper writing which is stated to be attached to the answer 
but does notappearintherecord. The plaintiff and defendant there- 
after entered into a further agreement whereby, in consideration of 
whatever the defendant owed the plaintiff for work done since the 
dissolution, the defendant agreed toturn over, and the plaintiff agreed 
to receive, a pair of horses, a lumber wagon, a double harness, a pair 
of blankets, and a mowof hay, In addition, the defendant agreed 
to give the plaintiff $300, which, however, was not to be paid until 
all the partnership debts were paid by the defendant. The defend- 
ant was to execute and deliver to one Oliver Velzey the promissory 
notes set forth in the complaint, which were to be held by Velzey 
until the payment of the partnership debts by the defendant, when, 
at the defendant's direction, Velzey was to indorse and deliver them 
to the plaintiff; but ‘‘the said notes were to have no inception until 
the plaintiff had kept his agreement, said partnership debts were 
paid, and a direction by the defendant to said Velzey to deliver said 
notes to the plaintiff..." The answer further alleges that the notes 
were executed and delivered to Velzey accordingly; that the plain- 
tiff removed all the property which has been mentioned, and likewise 
a wagon worth $50, without the defendant’s knowledge or consent; 
that the plaintiff refused to return this wagon, whereupon defendant 
notified him that he had failed to keep his agreement, and the defend- 
ant would not pay the $300; but that thereafter, in May, 1906, the 
plaintiff wrongfully, and without the defendant’s knowledge or con- 
sent, obtained possession of the promissory notes. Finally, there is 
an averment that a portion of the partnership indebtedness remains 
unpaid, and a denial of the allegation in the complaint that the plain- 
tiff is the owner of the notes in suit. 

Upon thetrial counsel for the plaintiff offered the notes in evidence 
and rested. Counsel for the defendant outlined his defense, as plead- 
ed, to the jury, whereupon plaintiff's counsel moved for judgment, 
on the ground that the opening stated no defense. After a short 
discussion the trial judge directed a verdict for the plaintiff in the 
sum of $130.33, upon the rendition of which an exception was taken 
in behalf of the defendant. 

I think this exception suffices to raise the question whether the 
plaintiff was entitled to the direction of averdict. The answer con- 
tains an explicit denial of the delivery of the promissory notes as 
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alleged in the complaint. It avers a delivery to a different person 
upon a condition which has not been fulfilled. A promissory note 
may be delivered upona condition, the observance of which is essen- 
tial to its validity as between parties to the paper. Bookstaver v. 
Jayne, 60 N. Y. 146. The condition here pleaded may be regarded 
as extraordinary, and one to which the plaintiff would not be likely 
to agree; but we are not concerned on this appeal with the truthful- 
ness of the pleader, but with the sufficiency of his plea. If the agree- 
ment between these parties was what the answer says it was, there 
was never any authorized delivery of the notes, and they had no valid 
inception. The defendant is not endeavoring to alter the contract 
evidenced by the notes. He is merely asserting that the contract 
which the notes express was never entered into at all, because the 
contingency upon which the notes were to be delivered has never 
occurred. He should have been allowed to lay before the jury such 
proof as he had to sustain his contention in this respect. It may be 
conceded that it is unusual for a creditor to agree that payment 
shall depend upon some act or event wholly within the control of his 
debtor; but we cannot hold as matter of law that such an agreement 
is incredible. Where the makerofa promissory note, in suit against 
him by the payee, pleads a conditional delivery of the note and the 
nonfulfillment of the condition, such conditional delivery may be 
proved by parol, and the parol proof is not deemed to be an attempt 
to vary or contradict the written contract between the parties. Hig- 
gins v. Ridgway, 153 N. Y. 130, 47 N. E. 32. 

In my opinion, this case was erroneously disposed of below, and 
the defendant is entitled to a reversal and new trial; costs to abide 
event. Judgment reversed, etc. 


SPECIAL ACCOUNT. 


Prosser v. First National Bank of Del Kio, Court of Civil Appeals of Texas, March 1, 1911. 
134 S. W. Rep. 781. 


A loaned B $2,000 to be used in the purchase of land, on which A was to have 
a lien after the purchase. B deposited the money in a bank in an account styled 
**Special.”” Afterwards, B having overdrawn his general account, the special ac- 
count was transferred to the general account and checked out. The bank had no 
knowledge of the arrangement between A and B. It was held that the form of the 
account was insufficient to put the bank upon inquiry, and it was not liable to A. 


Action by R. W. Prosser against the First National Bank of Del 
Rio. Judgment for defendant, and plaintiff appeals. Affirmed. 

NeiLt, J. This suit was brought by R. W. Prosser against Henry 
I. Moore and the First National Bank of Del Rio to recover the sum 
of $2,000. After the defendants answered, the plaintiff on August 
16, 1905, filed his first amended original petition, in which he alleged, 
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substantially: That on August 16, 1905, Henry I. Moore contracted 
to purchase from one Ellis certain property situated in the city of 
Del Rio, agreeing to pay $3,000 for the same. That Moore had paid 
his vendor $500 of the purchase price, and would pay him further to 
the extent of a like amount, but needed $2,000 more in order to ob- 
tain a clear title to the property. That on October 16, 1905, Moore, 
being desirous of liquidating said indebtedness of $2,000, procured 
from the plaintiff such sum, which he advanced Moore for that pur- 
pose, with the understanding that Prosser was to be secured in its 
payment by a valid lien on the property until the money so advanced 
was repaid. That the money so advanced Moore by plaintiff was by 
means of two checks for $1,000 each, which the former retained pos- 
session of for sometime without cashing or depositing the same,await- 
ing the return to the bank of the deeds and title papers relating to 
the property. That the bank, knowing Moore held the checks, re- 
quested him to deposit them with it on special account for the purpose 
of discharging said indebtedness and closing the land transaction with 
Ellis. That Moore, then, at the instance and request of the bank, on 
November 1, 1905, indorsed both checks, and deposited with said bank 
oa special account, with the understanding that they were to be used 
by him and the bank in closing said land transaction. That Moore, 
who was a depositor and customer of the bank distinctly stated to it 
at the time said deposit was made that it was on special account, tell- 
ing its cashier, Rosenfield, as well as its assistant cashier, Wheeler, 
at thetimethat bedid not wish said $2,000intermingled with his general 
current account. That for some reason unknown to plaintiff the land 
transaction between Mooreand Ellis wasdelayed many months That 
in December, 1905, prior to the time the land transaction should have 
been closed, said bank, without Moore's consent or knowledge of plain- 
tiff, charged said special account of $2,000 off the special account, and 
placed the same to the credit of Moore's general account, who at the 
time was indebted to said bank on his general current account. 

The defendant Moore answered by a general denial. The other 
defendant pleaded a general denial and the two and four years statutes 
of limitation. The case was tried without a jury, and the court, upon 
hearing the evidence, rendered judgment in favor of plaintiff against 
the defendant Moore and against plaintiff in favor of defendant the 
First National Bankof Del Rio. From the judgment against him in 
favor of the bank, the plaintiff has appealed. 

It may for reasons which naturally suggest themselves to the legal 
mind be doubted whether the appellant would be entitled to recover 
from the appellee had he proved all the allegations in his petition. 
But, as the latter's exceptions to the petitions were not presented to 
nor acted upon by the trial court, we will assume for the purpose of 
deciding the questions presented that the petition showed a good 
cause of action in favor of appellant against the appellee. There be- 
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ing nothing alleged that showed any contract or privity between the 
plaintiff and the bank, it must appear that the latter was guilty of 
some negligence, fraud, or deceit towards the former regarding the 
deposit of the $2,000 made by Moore with the bank. This deposit 
was not, when made, the plaintiff's money, but was Moore’s, loaned to 
him by the plaintiff for a specific purpose with the express understand- 
ing between them that it should be used by the borrower for that 
purpose. If in any case it can be held that a bank as a depository is 
charged with the duty to a third party of seeing that its depositors 
draw, use, and appropriate their money deposited with it for and to 
the purpose for which they acquired it, certainly such duty cannot be 
held to arise unless it be shown that the bank knew the facts in re- 
lation to the deposit which impose upon it such aduty. Wedo not 
mean to intimate that even in such a case any such duty devolves 
upon a bank, but simply put it as the most favorable position plain- 
tiff can occupy in the case under consideration. The evidence in this 
case fails to show that the appellant or any of its officers knew any- 
thing, either when the money was deposited or when any of it was 
checked out by Moore or at the time it was placed to his general ac- 
count, about the agreement or understanding between plaintiff and 
Moore in regard to the purpose and use for which the $2,000 was loan- 
ed by the former tothe latter. Nor do we think that the fact that 
the deposit by Moore was made on special account placed the bank 
upon inquiry as to what the special account was, so as to charge it 
with notice of the agreement between plaintiff and Moore in regard 
to the purpose and use for which the money was intended by the par- 
ties. The deposit being made on an account styled ‘‘ Henry I. Moore, 
Special,” conferred no notice of the purpose and use to which the 
money was to be applied. 

In a recent case, where money was deposited in a bank to the credit 
of *‘Ray Miller, Agent,” the Supreme Court said: ‘‘It is beyond ques- 
tion that a bank receiving a deposit, made as this one was, became 
bound, and therefore entitled to treat the depositor as the owner of 
the fund, and to honor and pay his checks properly drawn, without 
concerning itself with any question as to the ultimate ownership or 
as to the application made or to be made of the money drawn out.” 
Silsbee State Bank v. French Market Grocery Co. (Sup.) 1325S. W. 465. 
This, it seems to us, is in point, and decisive of the question under 
consideration; for if a deposit in a bank to ‘‘ Ray Miller, Agent,” 
bound and entitled the bank to treat the depositor as its owner, we 
can perceive no reason why a deposit tothe credit of ‘‘ Henry I. Moore, 
Special,” should not be regarded in the same manner. 

But, apart from the matter just considered, we think it sufficiently 
appears from the evidence that plaintiff's action, if any he had, is 
barred by the two year statute of limitation. 

There is no error in the judgment, and it is affirmed. 
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DEFENSE OF FRAUD. 


Second National Bank of Pittsburg v. Hoffman, Supreme Court of Pennsylvania, Jan. 3, 1911. 
78 Atl. Rep. 1002, 


When the indorser of a note shows that his indorsement was obtained by fraud, the 
holder, in order to prevail, must establish that he is a holder in due course. 


Action by the Second National Bank of Pittsburg against Taylor 
Hoffman. Judgment for plaintiff, and defendant appeals. Reversed, 
and new trial granted. 

Brown, J. On April 10, 1908, the Second National Bank of Pitts- 
burg was the holder of the note of W. C. and John M. McKee for 
$7,000, which matured on that day, but was not paid. A few days 
later the makers called at the bank and had an interview with its cash- 
ier, J.M. Young,who insisted upon paymentof the obligation. When 
informed by them that they could not pay, he told them the bank 
would not embarrass them if they would give it collateral security or 
a satisfactory indorsement, and it was then agreed that they would 
pay. $500 on the note and give a new note with an indorser, payable 
on demand for the balance of $6,500. Shortly afterwards they made 
a note, payable on demand, for $6,500, dated April 10, 1908—the date 
of the maturty of the old note—and upon this new note John M. Mc 
Kee procured the indorsement of the appellant. This is the obliga- 
tion in suit. According tothe testimony of the appellant, his indorse- 
ment was procured by fraud, and the note was fraudulently diverted 
from the use to which the makers agreed to putit. It was unques- 
tionably delivered to the bank in payment of the balance due on the 
old note. This appears as clearly from the testimony of the defen- 
dant’s witnesses as from those of the bank, and we need say no more 
of the contention of the appellant that it was given merely as collateral 
security for a pre-existing debt, and subject, therefore, to the rule 
as to such securities. The sole question to be disposed of is whether 
the instruction of the trial judge to the jury to render a verdict in 
favor of the plaintiff was correct. They were directed to so find, be- 
cause the court was of opinion that under all the evidence in the 
case it clearly appeared that the bank was an innocent holder of the 
note, without knowledge of any fraud that had been practiced upon 
the appellant in procuring his indorsement, and that the jury ought 
not to be permitted to find otherwise. 

A holder in due course of a negotiable promissory note is one who 
at the time it was negotiated to him had no notice of any infirmity 
in the instrument or defect in the title of the person negotiating it. 
Negotiable Instruments Act, May 16, 1901 (P. L. 194). The fifty fifth 
section of that act provides that the title of a person who negotiates 
an instrument is defective within the meaning of the act when he 
obtains the instrument or any signature thereto by fraud; and, though 
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the fifty ninth section declares that every holder is to be deemed 
prima facie a holder in due course, that same section provides that, 
when it is shown that the title of any person who has negotiated the 
instrument is defective, the burden is on the holder to prove that he, 
or some other person under whom he claims, acquired the title as 
holder in due course; that is, that he took it in good faith and for 
value and without notice of any defect in the title of the person ne- 
gotiating it. 

The jury would have been justified in finding from the testimony 
of the appellant that John M. Mc Kee had procured his indorsement 
of the note in suit by fraudulent misrepresentations. The fraud 
which had been practiced upon him by Mc Kee was not denied by 
the latter on the trial, and the learned trial judge properly told the 
jury that, ifthe only question for their determination was this fraud, 
they would be fully warranted in finding that it had been perpetra- 
ted. This being the situation, there was cast upon the appellee by 
the plain words of the act of 1901 the burden of proving that it had 
taken the note in good faith and for value and without any notice of the 
fraud which had been perpetrated by McKee in procuring the indorse- 
ment of theappellant. To discharge this burden so manifestly upon 
it, the appellee relied upon the testimony of J. M. Young, its cashier, 
who testified that he was the only officer of the bank who had any- 
thing to do in procuring the note from the McKees, and that he had 
no knowledge at the time he received it of any fraud that had been 
practiced upon Hoffman in procuring his indorsement of it. The 
learned trial judge fully understood that the burden was upon the 
bank to show that it had acquired the note without any notice or 
knowledge of the fraud upon Hoffman, and so charged the jury, but 
at the same time directed them to return a verdict for the plaintiff, 
because no witness had been called by the defendant to show any 
knowledge by the bank of the misrepresentations made to Hoffman, 
and the cashier had denied any knowledge of them. The defendant 
was not required in the first instance to show that the bank had knowl- 
edge of the false representations made by McKee to him, for after 
he had shown, as he clearly did show, that the fraud had been prac- 
ticed upon him, the bank was called upon to show affirmatively that 
it had no notice of the fraud when it took the note in good faith and 
for value; and whether it had so taken the paper depended entirely 
upon the testimony of its cashier. 

In directing a verdict for the plaintiff, the court, in effect, instruc- 
ted the jury that they must believe that witness, and evidently, as 
we gather from the opinion refusing a new trial, relied as authority 
for this instruction upon Lonzer v. Lehigh Valley R. R. Co., 196 Pa. 
610, 46 Atl. 937. We have many times said that, when the establish- 
ment of a question of fact depends upon oral testimony, the credi- 
bility of the witness or witnesses is for the jury alone, and it is their 
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exclusive province to determine whether from such testimony the 
fact in dispute has been established. In the present case a fair in- 
ference to have been drawn by the jury was that the cashier of the 
bank was very much interested in the result of the suit. If he was 
interested, his credibility under none of our cases could have been 
taken from the jury. Upon his testimony alone the right of the bank 
to recover depended; for the burden was upon it to show that it had 
no notice of McKee’s fraud upon Hoffman, and it did not attempt to 
show this by any other witness. 

We are not to be understood as intimating that any interest the 
witness may have had or felt in the result of the trial did actually 
affect his credibility. All that we decide is that under the circum- 
stances and under therule as to oral testimony his credibility was for 
the jury alone, with their attention directed to the fact that his testi- 
mony was uncontradicted, and that they could not capriciously disre- 
gard it. 

The judgment is reversed with a venire facias de novo. 


DRAFT DRAWN ON PRINCIPAL BY AGENT. 


First National Bank v. Home Insurance Co., Supreme Court of New Mexico, February 1, 1911. 
113 Pac. Rep. 815. 


A draft drawn by an agent upon his principal may be treated as a promissory note 
and does not require acceptance in order to bind the drawee. 


Action by the First National Bank of Artesia against the Home 
Insurance Company, New York. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


The appellee, hereinafter styled the plaintiff, brought suit against 
the appellant, hereinafter styled the defendant to recover on a draft 
for $900. The second paragraph of the plaintiff's complaint is as 
follows, to wit: ‘*That on the 5th day of July, A. D. 1910, the de- 
fendant’s special agent ,Chas. Quitzow, for and on behalf of the defend- 
ant, and at the special instance and request of the defendant as the 
act of the defendant, and while in the discharge of his duty as such 
special agent, according to the usage and custom of defendant made, 
executed and delivered a sight draft in writing, as such special agent 
and as the act of defendant, payable to the order of Amy Henry by 
defendant in the city of New York, in the sum of nine hundred and no- 
100 dollars ($900), with a receipt attached, it being a part of the said 
draft, and attached to the said draft, with a copy of the corporation 
seal printed thereon, a copy of which said draft is in words and figures 
as follows, to wit: ‘$900.00. Los Angeles, Cal., July 5, 1910. The 
Home Insurance Company, New York. Pay to. the order of Amy 
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Henry,nine hundred and no-100 dollars, being in full for loss and dam- 
age by fire under policy No. 536 of Artesia, New Mexico, agency as 
per receipt hereto attached. Chas. Quitzow, Spc.’ Indorsed on back: 
‘Amy Henry.’ ‘This draft will not be paid if detached from receipt 
herein referred to.’ ‘The Home Insurance Company, New York. 
$900 00. Los Angeles, Cal. July 5,1910. Received of Chas. Quitzow, 
Spe. Agent, a sight draft on the Home Insurance Company, New 
York, for the sum of nine hundred and no-100 dollars which when paid 
will be in full of all claims and demands for loss and damage by fire 
on the 23rd day of May, 1910, to the property insured by policy No. 
536 issued at the Artesia, New Mexico, agency of said company, and 
in consideration of said payment the policy is hereby cancelled and 
surrendered tosaid company. Amount of claim $900.00. Interest, 
s . Draft, $900.00. Amy Henry.’ ‘ Duplicate of this receipt 
has been indorsed on the policy and signed by all parties in interest. 
Chas. Quitzow, Agent.’”’ 

Then follow allegations of the transfer of the draft to the plain- 
tiff for valuable consideration to wit, the sum of $900, that the same 
was presented to the defendant in the city of New York and demand 
for payment made, payment refused, and draft produced, and is still 
due and unpaid and a praver for judgment. To this complaint the 
defendant interposed a demurrer on the ground that the complaint 
did not state facts sufficient to constitute a cause of action. The de- 
murrer was overruled, the defendant refused to plead further, and 
elected tostandonthedemurrer. Thereafter, upon a hearing, judg- 
ment was rendered in favor of the plaintiff for the amount of the 
draft and costs. 

Mecuem, J. (after stating the facts as above). This court adopts 
the opinion delivered by the judge of the lower court in overruling 
the demurrer, which is as follows, to wit: ‘*‘The demurrer to the 
complaint is overruled. While under the provisions of the Negotiable 
Instrument Act [Laws 1907, c. 83] an acceptance is necessary to bind 
a drawee on a draft, where the drawer and drawee are the same per- 
sons, it is expressly provided by section 130 of that act that a draft 
may be treated as a promissory note, and thus requiring no accept- 
ance. The same principle of law is stated generally in 7 Cyc. 759. 
The allegations of the complaint of the present case make the drawer 
the agent. of the insurance company, fully authorized to make the 
draft. This under very respectable authority makes it a case where 
the drawer and the drawee are the same. As is stated in Gray Tie 
Co. v. Farmers’ Bank (109 Ky. 694), 60 S. W. 537, ‘a draft drawn by 
an agent on his principal by authority of the principal is equivalent 
to a draft drawn by the principal upon himself, and need not be ac- 
cepted by the drawee in order to bind it.’” 

One question was not presented to the court below, nor passed 
upon by him in overruling the demurrer, and is now assigned as 
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error, and it is that the instrument sued on was without consideration. 
This, however, is disposed of by section 12, c. 62, Laws 1901, which 
reads as follows: ‘‘ Every contract in writing hereinafter made shall 
import a consideration in the same manner and as fully as sealed in- 
struments have heretofore done.” So that for the purpose of the 
demurrer the instrument sued on sufficiently implied a consideration. 

For the reasons above stated, the judgment of the lower court is 
affirmed, and it is so ordered. 


LOSS OF NOTE. 


Klotz v. Silver, New York Supreme Court, February 16,1911. 127 N. Y. Sapp. 1090 
The loss of a note excuses the exhibition of the instrument as required by sec- 
tion 134 of the Negotiable Instruments Law. But it is not an excuse for a failure to 
comply with the provisions requiring notice of dishonor in order to hold an indorser. 


Appeal from Muncipal Court, Manhattan Borough, First District. 

Action by Abrom Klotz and another against Robert Silver and an- 
other, copartners doing business under the firm name and style of 
Silver and Ellis, and Isaac Nacht. From a judgment for plaintiffs, 
defendant Nacht appeals. Reversed, and new trial ordered. 


HenpRICK, J. Theaction is brought upon a promissory note for 
$300. The note was made by Silver & Ellis to the order of Klotz 
Bros., and alleged to have been indorsed by defendant Nacht for the 
accommodation of defendants Silver and Ellis. The defendant Ellis 
was served withthe summons, but did not appear or defend the action. 
The defendant Silver was not served. 

Plaintiff testified: 

‘*On November 15, 1999, Ellis, in company with Nacht, came to plaintiff's 
place of business. Nacht said: ‘Mr. Ellis owes you $200. You give him $300; give 
him the balance. Ellis will give you a note, and I will indorse it. I will indorse the 
note for $300. You give him the difference between $200 and $300." _I made out a 
check for $94 in the presence of Ellis and Nacht. I got a note for $300 from Silver 
& Ellis, and Nacht indorsed it. 1 saw Nacht sign his name on the back of the note. 
The note was four months after date, payable at 324 Canal street, signed ‘Silver & 
Ellis,’ and Isaac Nacht indorsed on the other side. I saw Isaac Nacht sign his name 
on the back of that note. After I got the note, I left it in the safe.” 

The plaintiff was then asked by counsel: 

‘‘Four months after November 15th, did you make a demand on Mr. Nachtand 
on Silver and Ellis for the payment of that $300? A. Yes. (. You hadn't the note 
in your possession when you made the demand? A. No. Q. What did Nacht say to 
you? A. He wouldn't pay it. The Court: What did he say? A. He wouldn't pay it. 
The Court: ‘I won't pay it’? A. Yes, sir. Q. And you haven't received any money 
on it? A. No, Sir.” 

Plaintiff's bookkeeper testified: 

‘‘On November 16, 1909, defendant Nacht came to plaintiff's place of business 
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and asked to see the note that he gave Klotz yesterday. I took out the note from 
the safe and handed it to Mr. Nacht, and he went out from the office to the factory. 
Ten minutes after I found the check for $94, made out by Mr. Klotz.”’ 


Assuming the truth of plaintiffs’ case, and the loss of the note as 
described by plaintiffs’ bookkeeper as an excuse for not being ina 
position to comply with section 134 of the Negotiable Instruments 
Law (Consol. Laws, c. 38), it was nevertheless the duty of plaintiffs 
to comply with the law (sections 160, 167, and 174 of the Negotiable 
Instruments Law),requiring due notice of dishonor in order to charge 
and hold theindorser. There is no evidence other than here set forth 
of the presentment and demand and due notice of nonpayment, which 
are conditions precedent to the liability of anindorser. The motion 
to dismiss the complaint at the end of plaintiffs’ case was improperly 
denied. 

Judgment reversed, and new trial ordered, with costs to appel- 
lant to abide the event. All concur. 


SURETY NOT ENTITLED TO NOTICE OF DISHONOR. 


Cilley v. Dearborn, Supreme Court of New Hampshire, December 6, 1910. .78 Atl. Rep. 496. 


The payee of a note need not give notice of dishonor to a surety in the absence of 
an agreement to do so. 


Assumpsit by one Cilley, as executor, against W. C. Dearborn and 
another. Verdict for plaintiff, and case transferred from the superior 
court on an agreed statement of facts, on exceptions by defendant 
Currier. Exceptions overruled, and judgment entered on the verdict. 

BincuaM,]J. The question in this case arises over the rejection of 
evidence offered by the defendant Currier in support of the brief 
statement pleaded by him in defense of the suit. This, however, 
would not constitute reversible error, even though the evidence were 
competent and would support the plea, if the plea does not state a 
defense to theaction. Inthe pleait is alleged that Currier signed the 
note as surety for Dearborn, that the plaintiff knew it, and that he 
did not give Currier notice of the dishonor of the note, or cause him 
to be notified. But these allegations do not state a defense. By be- 
coming bound as surety on the note, Currier guaranteed the perfor- 
mance of the specific engagement therein contained; and it was not 
incumbent upon the plaintiff, in order to charge Currier, to notify 
him of its dishonor, in the absence of an express stipulation to that 
effect. Bank of Newbury v. Sinclair, 60 N. H. 100, 108, 109, 49 Am. 
Rep. 307; Beebe v. Dudley, 26 N. H. 249, 253,59 Am. Dec. 341; 32 
Cyc. 20, 21. 

The orderis: Exception overruled. Judgment on the verdict. 
All concurred. 
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CHECK INDORSED BY AGENT AND DEPOSITED IN 
HIS PERSONAL ACCOUNT. 


Burstein v. People’s Trust Company, New York Supreme Court, Appellate Division, February 24, 1911. 
127 N. Y. Supp. 1092. 


A check was drawn to the order of the Peerless Garage, a partnership, and de- 
livered to the manager of the Garage. The manager indorsed it with the name of 
the partnership and with his personal indorsement and deposited it in his individual 
account in the drawee bank. He had authority to receive cash or checks in payment 
of bills, but not to indorse checks. The partnership never received the proceeds of 


the check. It was held that the drawee bank was liable to the partnership for the 
amount of the check. 


Appeal from the Muncipal Court, Borough of Brooklyn, Second 
District. 
Action by Louis Burstein and others against the People’s Trust 


Company. Froma judgment for plaintiffs, defendant appeals. Af- 
firmed. 


Carr, J. The defendant appeals from a judgment of the Munici- 
pal Court, in the Borough of Brooklyn, in favor of the plaintiffs for 
$78.06. The action was brought by the plaintiffs to recover the value 
of a check alleged to have been converted by the defendant. The 
plaintiffs were copartners, doing business under the trade-name of 
the ‘‘ Peerless Garage.” One Dr. Sullivan had some repair work done 
on his automobile by the plaintiffs at the said garage. He received 
a bill from the plaintiffs for $63 for the work done. He drew his 
check on the People’s Trust Company for $63, and made it to the 
‘* Peerless Garage” as payee. He delivered this check to one Melle, 
who was the manager in charge of the garage. The plaintiffs had no 
account with the defendant, nor any dealings with it; but Melle had 
an individual account with the defendant, and indorsed the check, 
partly by arubber stamp and partly in writing, ‘‘ Peerless Garage, 
by Max Melle, Mgr."’ Underneath this indorsement he indorsed the 
check individually. He took the check to the defendant, and depos- 
ited it to his individual account. The plaintiffs never got any of the 
proceeds of the check. They have sued Dr. Sullivan for the amount 
of the bill, and obtained judgment against him. This judgment was 
reversed on appealinthiscourt. Burstein v. Sullivan, 134 App. Div. 
623, 119 N. Y. Supp. 317. 

After proceeding against Sullivan unsuccessfully, they then be- 
gan an action against this defendant, on the theory that its act of re- 
ceiving the check from Melle constituted a conversion thereof. In 
the record before the court on this appeal, it appears that Melle had 
authority to receive cash or checks in payment of bills rendered for 
services done by the plaintiffs. There is no proof that he had any 
authority to indorse checks after their receipt. There is no proof 
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that at the time the defendant took this check in question it had ever 
been led by the plaintiffs to suppose that Melle had any power to 
indorse checks. In fact, there is no connection in any way between 
the plaintiffs and the defendant, except that of the particular trans- 
action which forms the basis of thissuit. I do not see how this case 
is to be distinguished from Schmidt v. Garfield Nat. Bank, 64 Hun, 
298, 19 N. Y. Supp. 252, affirmed 138 N. Y. 631, 33 N. E. 1084, and 
Robinson v. Chemical Nat. Bank, 86 N. Y. 404. 

There is in the opinion of this court in Burstein v. Sullivan some 
language upon which the appellant relies for a reversal of this judg- 
ment. The language in question is declared by Miller, J.,to be obiter, 
and not at all necessary to the decision of the case, and it is plainly 
so. This language intimates that, under the facts then before the 
court, the bank might not be held liable in a suit by the plaintiffs. 
The present record is not the same as the record which was then be- 
fore the court. The expression of opinion by Miller, J., is based upon 
assumed facts, which do not appear in this present record. 

I recommend that the judgment be affirmed, with costs. All concur. 


TRANSFER WITHOUT INDORSEMENT. 


Steinhilper v. Basnight, Supreme Court of North Carolina, October 26, 1910. 698. E. Rep. 220. 


Where notes are transferred for value, before maturity, without the payee’s in- 
dorsement, they are subject to any legal defenses the maker may have against the 
payee, evén though the transferee had no notice of such defenses. 


Action by H. W. Steinhilper and wife against J. S. Basnight. 
From a judgment for plaintiff for less than the relief demanded, both 
parties appeal. Affirmed. 


Waker, J. This action was brought to recover the amount of 
three notes made by the defendant to H. W. Steinhilper, and alleged 
to have been sold by him to the plaintiff, who is his wife. The de- 
fendant averred that two of the notes, each for $500 and dated June 
26, 1898, were executed by mistake, having been given for lumber 
for which he had already paid, and the jury so found by their verdict. 
As to the other note, he alleged that it was given for the purchase 
price of timber, and that H. W. Steinhilper represented at the time 
of the purchase that the incumbrances thereon amounted to only $150, 
which representation was false, and the jury found this allegation to 
be true, and assessed the defendant’s damages at $250. The jury 
further found that the notes had been transferred to the plaintiff for 
value before maturity, but it does not appear that there was any in- 
dorsement of the notes by the payee to the plaintiff. So far as the 
case shows, she was a purchaser for value without actual notice of 
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the defendant’s equities or defenses, but not a holder by indorsement. 
The plaintiff moved for judgment upon all the notes, subject to a 
credit of $150, which had been paid by the defendant. This motion 
was refused. The defendant tendered a judgment against himself 
for $100, which the judge refused tosign. Thecourt thereupon render- 
ed a judgment in favor of the plaintiff for $613.80, of which sum $350 
is principal, and $263.80 with interest on the principal from May 2, 
1910, and the costs. The amount of this judgment was the balance 
due on the third of said notes for $500, less $250, the amount of the 
damages assessed by the jury. Both parties appealed from the judg- 
ment. 

The court properly denied the plaintiff's motion for judgment. 
She was not entitled to recover on the first two notes, as they were 
given by mistake and were without any consideration. The plaintiff 
was not the holder of the notes in due course, as the notes were not 
indorsed to her, and it can make no difference that she purchased 
the notes for value and without any actual notice of the defenses set 
upinthe answer. The notes were negotiable only by indorsement. 
Code, § 41. By the transfer to her without indorsement, the plaintiff 
became the holder of the equitable, but not of the legal, title, and she 
took them, therefore, subject to any legal defenses the maker may 
have against the original payee. Tyson v. Joyner, 139 N. C. 69, 51 
S. E. 803; Johnson County Savings Bank v. Scoggin Drug Co., 152 
N. C. 142, 67 S. E. 253. This is now the law by statute. Revisal 
1905, §§ 2178, 2198. As contended by the plaintiff's counsel, every 
holder is deemed prima facie a holder in due course, but by the very 
definition of a holder he must have acquired title by indorsement. 
‘* A holder means the payee or indorsee of a bill or note who is in pos- 
session of it, or the bearer thereof, and ‘ bearer’ is defined to be the 
person in possession of a bill or note which is payable to bearer.” 
Mayers v. McRimmon, 140 N. C. 643, 53 S. E. 448, 111 Am. St. Rep. 
879; Revisal, § 2340. Inthe case of Mayers v. McRimmon, supra, 
it appeared that the plaintiff had purchased notes by discounting 
them, and we held that, unless it appeared that the notes had been 
indorsed by the payee, the plaintiff was only the equitable owner and 
holder of them subject to any valid defense of the maker. There was 
therefore no error in the ruling of the court to which the plaintiff 
excepted, and the judgment as to her is affirmed. 

No error. 

DEFENDANT’S APPEAL. 

The defendant contended that the plaintiff could recover only 
$100 and interest, as the jury had found that there was a false and 
fraudulent representation as to the amount of the incumbrance on 
the timber, for the purchase price of which the last of the notes was 
given. This is true, but the issue was so worded as to call only 
for an assessment of the amount of damages to the defendant by rea- 
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son of the false representation. It is not so framed as to permit a 
reduction of the amount of the note, as of its date, to $100, or, in 
other words, as the jury have merely assessed the damages, the amount 
thereof must be deducted from the amount due on the note, as of the 
time of the trial, and not as of the date of the note. This was done 
by the court, and there was therefore no error in refusing to sign the 
judgment which was tendered by the defendant; nor do we find any 
error in the other rulings of the court. 
No error. 


PRESENTMENT FOR PAYMENT AND NOTICE OF DIS- 
HONOR. 


Merchants’ National Bank of Santa Monica v. Bentel, California Court of Appeal, January 3, 1911, 
113 Pac. Rep. 708. 


A demand by mail for the payment of a note is not a sufficient presentment for 
payment. 


A demand upon an indorser for payment, without stating that the instrument 
has been dishonored, is not a sufficient notice of dishonor. 


Action by the Merchants’ National bank of Santa Monica against 
George R. Bentel. Froma judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


ALLEN, P.J. Complaint was insufficient,considered simply as an ac- 
tion against an indorser upon a negotiable instrument, in that it 
om'tted any allegation with reference to presentation at the specified 
place of payment and notice of dishonor. ‘‘ The indorser of a nego- 
tiable instrument warrants inter alia, that if the instrument is dis- 
honored he will upon notice thereof duly given to him, pay the same, 
with interest.’’ Kinsel v. Ballou, 151 Cal. 754, 91 Pac. 620; Civ. Code, 
§ 316. A negotiable instrument is dishonored when it is not paid on 
presentment for that purpose. Civ. Code $3141. Notice of dishonor 
if it be given by mail, must be deposited in the post office in time for 
the first mail which closes after noon of the first business day succeed- 
ing the dishonor. Civ. Code, § 3148. 

The finding of the court that demand was made upon the maker 
of the note is not supported by any evidence. While it is true that 
under our Code mere delay in presenting a bill of exchange, payable 
on demand, with interest, does not exonerate any party thereto, and 
that this section applies to promissory notes as well, nevertheless, de- 
mand is necessary upon the maker, and notice of dishonor upon the 
indorser, in order to fix the liability of the latter. By section 3131, 
Civ. Code, an instrument which specifies a place for its payment must 
be presented at such place. The only evidence in the record tending 
to show demand upon the maker is the statement of an officer of plain- 
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tiff that demand for payment was made by letter. Copies of these 
letters were offered in evidence. They were addressed tothe maker 
at a business building in the city of Los Angeles, not shown to have 
been the place of payment mentioned in the note, and no presentment 
of the note at that place or any other place was shown. In addition 
to this, the same officer concedes upon cross-examination that he knew 
nothing about either the writing or mailing of the letters; simply 
that the books of the bank contained copies thereof. There is no 
evidence tending to show any notice of dishonor, unless a demand 
upon the indorser for payment should be soconstrued. Section 3143 
of our Civil Code, however, provides that the notice of dishonor must 
inform the party that the instrument has been dishonored. ‘‘ An in- 
dorser’s undertaking is not an absolute one. It is conditional; and 
notice of dishonor is provided for his benefit. It is intended to pro- 
tect him from loss which may occur by reason of delay in making 
demand of piyment of the maker, or which he may sustain by having 
no notice of the fact that his principal has failed or refused to pay.” 
Stanley v. McElrath, 86 Cal. 457, 25 Pac. 17,10 L. R. A. 545. There 
is nothing in the record indicating that notice of dishonor was ex- 
cused. The mere demand of payment of the indorser is not notice 
to him thata like demand has been made upon the maker and payment 
refused. 

O1 account of the insufficiency of the evidence to support the 
findings above referred to all of which were material and necessary 
in support of the judgment, the judgment is reversed, and cause re- 
manded for further proceedings. 


SURETY CANNOT HOLD PRINCIPAL ON NOTE. 





Hays v. Housewright, Coart of Civil Appeals of Texas, January 21,1911. 1338. W. Rep. 922. 









When a surety pays a note the note is discharged and he cannot enforce it 
against the principal. His proper recourse is an action on the implied contract of 
reimbursement. 





Action by R. Housewright againstC. D. Hays. From ajudgment 
for plaintiff, defendant appeals. Reversed and remanded. 


Rainey, C. J. Appellee sued to recover of appellant on two 
promissory notes, alleging indebtedness to be due him for paying 
off ani discharging the two notes, which he had signed for appellant 
as surety. Appellant answered by general demurrer and general 
denial. A judgment was rendered for appellee, from which this ap- 
peal is taken. 

On the day judgment was rendered neither appellant nor his coun 
sel were present in court, there being some misunderstanding on 
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their part as to the time said cause would be called for trial. Counsel 
for defendant, learning that judgment had been rendered against 
his client, within the proper time filed a motion for a new trial, which 
was sworn to by the client, and in which a good defense was set forth 
and an excuse for the apparent negligence in not being present when 
the case was called for trial. The plaintiff sought to tfecover on two 
notes, bearing interest and attorney’s fees in case of suit thereon, 
executed by appellant and appellee; the appellee claiming he was 
only surety and had paid same. Ata previous term defendant had 
demanded a jury, and the fee was paid. When the case was called 
for trial, plaintiff’s attorney announced ready for trial, and upon the 
court mentioning that the case was on the jury docket plaintiff's at- 
torney stated thathe would waive a jury,and that defendant’s attorney 
would also waive a jury and the case proceeded to trial without a jury. 
The only evidence adduced on the trial was that of appellee and was 
to the effect that he was a surety only; that he had paid off the notes 
and appellant had never paid same. He did not state when he paid 
the notes, nor what amount he had paid to take them up. 

Tae proceedings of the trial court were such that the judgment 
must be reversed and the cause remanded. No recovery was auth- 
orized in plaintiff’s favor on the notes in suit, as his right, if any, 
to recover was on an implied promise of appellee to pay such an 
amount as he was compelled to pay to discharge the notes. 

The judgment is reversed and the cause remanded. 


ACCOMMODATION INDORSER OF CORPORATE NOTE 
CANNOT DEFEND ON GROUND OF USURY. 


Weinreb v. Coleman Stable Co., New York Supreme Court, Appellate Term, February 9, 1911. 


Under the New York statute prohibiting corporations from relying on usury as 
a defense to a promissory note, the accommodation indorser of a note made by a 
corporation cannot defend on the ground of usury. 


Action by Abraham Weinreb and another against the Coleman 
Stable Company and othe:s. From a judgment on a verdict for de- 
fendants, and from an order denying a motion for new trial, plaintiffs 
appeal. Reversed, and new trial ordered. 


LeuMaN, J. Plaintiffs are holders of two notes made by the Cole- 
man Stable Company, a corporation, and indorsed by John S. Coleman, 
Daniel J. Coleman, and Edward Coleman for the accommodation of 
the maker. The maker was apparently not served. The indorsers, 
when sued, pleaded usury and other defenses. 

Section 374 of the general business law (Consol. Laws, c. 25) isa 
re-enactment of chapter 172 of the Laws of 1850, and provices that 
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no corporation shall hereafter interpose the defense of usury in any 
action. In the case of Stewart v. Bramhall, 74 N. Y. 85, it was held 
that: 

‘‘Since the act of 1850 contracts of corporations have not been within the usury 
laws, and the act as construed includescollateral contracts of individualsas _eties, 
guarantors, or indorsers for a corporation.” 


This construction of the statute is now the settled law of this state. 
The defendants, however, urge that it does not include an accommo- 
dation indorser. They cite as authority the case of National Bank v. 
Lewis, 75 N. Y. 516, 31 Am. Rep. 484, but that case is not in the slight- 
est degree in point. It holds only that the defense of usury is not 
personal to the maker alone of a note, but may be availed of by a 
guarantor in all cases where it could be pleaded by the original debtor. 
It is not inconsistent with, and in no way supersedes, the decision of 
Stewart v. Bramhall, supra, that an accommodation indorser of a note 
made by a corporation and negotiated for its benefit cannot defend 
the same on the ground of usury. 

Judgment reversed, and new trial ordered, with costs to appellants 
to abide the event. All concur. 





DURESS. 


Mullin v. Leamy, Supreme Court of New Jersey, March 30, 1911. 79 Atl. Rep. 257. 


The accommodation maker of a note cannot defend on the ground that the note 
was given to the plaintiff under fear that he would have the party accommodated 
indicted for a crime committed in incurring the debt, if the debt were not paid. 


Action by William F. Mullin against Catherine Leamy. Verdict 
for plaintiff. On defendant’s rule to show cause. Rule discharged. 


Gumme_ergE, C. J. This is an action upon a promissory note for 
$1,200 made by the defendant to her own order, and indorsed by her 
and one Edward F. Duffy. At the trial of the cause it was shown 
that the note was given under the following circumstances: Plaintiff 
claimed that Duffy owed him a considerable sum of money (nearly 
$65,000), and threatened to have him indicted, unless he made a settle- 
ment. Duffy thereupon agreed to settle by giving to the plaintiff his 
own notes, and also the note of a third person for $1,200; provided 
that if the latter note was given the plaintiff would advance to him 
(Duffy) $500 in cash, which sum the latter needed for immediate use. 
Plaintiff consented to make the advance, and did so, at the same time 
receiving from Duffy the note in suit, which was made by the defend- 
ant for his (Duffy’s) accommodation. After these facts were put in 
evidence the defendant offered to prove that she had been informed 
by Duffy, who was her son-in-law, of the threat made by the plaintiff, 
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and that her reason for giving the note was her fear that unless she 
did so the plaintiff would put his threat into execution, and have 
Duffy indicted. The offered proof was overruled, and the plaintiff 
hadaverdict. Thesinglequestion presented for determination under 
the rule toshowcause is whether the offer of the defendant was proper- 
ly overruled. 

The theory upon which counsel for the defendant bases his claim 
that the excluded proof was competent is that it discloses that the 
note in suit was made by his client under duress, and is therefore 
voidable at her option. We cannot concur in this view. 

In the first place, there was nothing in the excluded offer which 
indicated that the plaintiff would not have been entirely justified in 
putting the criminal law in operation against Duffy, unless Duffy 
settled with him; and ‘‘a demand made under the urgency of an 
intimation that if not complied with the law will be appealed to can- 
not reasonably be claimed to be either extortion or duress. Such a 
threat does not, in legal contemplation, place the person against whom 
it is aimed in vinculis, nor destroy, in any degree, his free agency.” 
Sooy ads. State, 38 N. J. Law, 324, 334. To the same effect is Bodine 
v. Morgan, 37 N. J. Eq. 426, 428, where it was held that a mortgage 
given to secure a debt resulting from the unlawful appropriation and 
conversion by the mortgagor of property of the mortgagee was valid, 
notwithstanding that it was made under the pressure of a threat by 
the mortgagee to cause the arrest of the mortgagor, unless the latter 
made good his defalcation. 

In the second place, duress, to be available as a defense, must have 
been exercised upon the person who sets it up as a defense by the per- 
son who claims the benefit of the contract, or by some one acting in his 
behalf or with his knowledge. Compton v. Bunker Hill Bank, 96 I11. 
301, 36 Am. Rep. 147; Sherman v. Sherman (Com. Pl.) 20 N. Y. 
Supp. 414. There was nothing in the offered proof which tended to 
show that the plaintiff knew, or had any reason to suppose, that 
Duffy had communicated to the defendant his threat to have him in- 
dicted, or that this threat was in any degree the moving cause of the 
defendant’s act in making the note for his (Duffy’s) accommodation. 

The ruling of the trial court refusing to admit the testimony was 
proper, and the rule to show cause will be discharged. 
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SAVINGS BANK SYSTEMS OF THE WORLD. 


Sixth Paper. 

THE CAPITALIZATION OF CO-OPERATION AS EXEMPLIFIED IN THE 

SCHULZE-DELITZSCH BANK OF GERMANY. 

(Last of three papers on the Co-operative Banks of Europe.) 
EFORE the two great German apostles of co-operative credit, 
B Schulze-Delitzsch and the half-blind burgomaster, Raiffeisen, be- 
gan their unique and beneficial work, economic conditions in Ger- 
many were in a state of chaos. Both started in to founda provi- 
dent rather than a co-operative institution; but both, at about the same 
time, though far apart and unknown to each other, began a work which 


was to spread like the proverbial green bay tree,until millions were under 
its benign influence. Schulze worked in the cities; his scheme was in- 
tended for cities, while Raiffeisen’s scheme was peculiarly adapted to 


the country, and a country institution it has ever since remained. 
Schulze did not reach the very poorest, while Raiffeisen made credit ac- 
cessible to all. 

THE BIRTH OF THE IDEA. 

The ‘credit association’’ of Schulze, like the village banks of Raif- 
feisen had their beginning in that trying time of famine which swept 
across Germany immediately preceding the Revolution of 1848. He 
was then filling a judicial post in his native town, Delitzsch, in which 
capacity he was brought into direct contact with the sufferings of the 
people in a manner similar to Raiffeisen. Having visited England and 
seen the work of the provident societies, he concluded that the same 
idea might prove effective. He organized a sort of provident fund, and 
shortly afterward a co-operative association for the purchase of raw ma- 
terial,an idea which has become exceedingly popularin Germany. From 
the co-operative purchase of material to the co-operative supply of money 
was but a step, and 1850 saw the first “credit association’’ established. 
The funds were supplied by members who did not expect to become bor- 
rowers, but no one was allowed to borrow who did not ‘‘ join the bank’’ 
and pledge himself to make regular payments up to a certain figure 
(similar to our building and loan associations). Loans were granted 
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in these associations, as in the building association, not as a favor, or 
as a charity, but as a matter of business—a notable advance upon old 
methods. The first successful plan was worked out by Schulze’s co- 
worker Dr. Bernhardi, and the experiment was a success. In the first 
year, nearly 400 members joined, paying in about $1,700, which, with 
the aid of $2,775 borrowed, enabled the association (it could hardly be 
called a bank) to lend out $6,600 at a fair profit. Schulze quickly rea- 
lized the superiority of his friend’s scheme and adopted it,and this proved 
to be “‘ the first stone of a fabric which has since become a great co-op- 
erative stronghold—the first seed planted of a crop which was to over- 
spread the entire continent.’’ 
THE MAN. 

Schulze was a ‘born economic missionary.’’ He had astriking person- 
ality, convincing eloquence, invincible faith in his scheme, and a catch- 
ing enthusiasm. He traveled extensively, expounding his system and 
the benefits of the principles of co-operation to both individuals and 
communities. His ‘‘gospelof workingtogether’’ tookthecountry by storm. 
Everywhere “‘ credit associations’’ sprang up and accomplished astonish- 


ingly good work; and when Schulze laid down his work in 1883 there 
are said to have been at least 4,000 associations modeled after his plan, 
with 1,200,000 members, who had accumulated a capital of $50,000,000 
and doing a business of $500,000,000 a year. All this was not an easy 
task, for about this time there was a sentiment in Germany that the 


Government *‘ must do the thinking,’’ and for an individual to work out 
a scheme of this sort that really worked, **‘ got on the nerve’’ of the 
powers ‘ that were,’’ and they began to persecute him. ‘They worried 
him out of his judgeship; they forbade him to enter his native town— 
an illegal imposition; and when he was received by his fellow towns- 
menasa hero,they promptly stopped his salary for a month. Such tactics 
resulted in his resigning as judge and devoting his time to his chosen 
work. *‘ Every conceivable hindrance’’ says Wolff, ‘‘ was laid in his 
way;’’ but in spite of official prosecutions in courts of law, " tabooing”’ 
in the press, and official interference, Schulze, who enriched his country 
by more milliards than Prince Bismarck conquered for it in 1871—to say 
nothing of instilling the principles of thrift—was mercilessly harassed 
on his course, but nevertheless succeeded.’’ * * People’s Banks p. 81. 
THE IDEA WORKS. 


Schulze, like Raiffeisen, did not set out to regenerate the world, nor 
to bring about ‘‘a working men’s paradise.’’ He did endeavor, how- 
ever, to benefit the middle classes—the ‘shoemakers of Delitzsch; the 
woodmakers of Eilenberg—the men who could employ capital, but had 
it not, at any rate not in any perceptible quantity save in their skill and 
their strong right arm. He aimed to show these people how to acguire 
the capital they needed. The moral uplift would follow as a matter of 
course. Raiffeisen’s bank was for the poor—often the very poor. 
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Schulze’s associations were for the middle classes, and have ever re- 
mained so. His own union contains about 30 per cent. of working men. 
But few of the members are wage-earners,for such workers have but little 
use for a credit bank except as a savings bank. In the last year-book 
the figures show that only 1.32 per cent. are employees in mercantile 
houses, while but .77 per cent. are domestic servants; and yet to say 
the wage-worker is not interested in this movement is to deceive our- 
selves, for the very fact that the condition of this credit is that it must be 
productive, insures to the working man a steady and profitable demand for 
his labor. To get this credit, he must combine with others of like mind 
and create it, and unless he has use for it he cannot obtainit. Schulze 
did not pretend to interfere with private affairs, or to educate in morals 
—suffice for him if a man be economical, and the economy sound, self- 
reliant, productive—thrifty. The capital must be created by honest 
effort. Gifts are frowned upon. The members must set up shop for 
themselves. Raiffeisen admits any honest man; Schulze admits only 
the man who can buy a share and pay for it within a reasonable time. 

This compulsory savings finds its counterpart in our savings and loan 
associations where regular payments on account of subscribed shares 
are compulsory. Each credit association is to try to become the savings 
bank par excellence of its own district, as is demonstrated by the fact that 
at the close of 1908, 868 of these banks had about $120,000,000 of savings 
deposits, and have been termed admirable suéstitutes for savings banks. 

No distinction is recognized in classes or callings. The more mem- 
bers, the greater the safety. The district is not limited, and the bank 
operates over as large a territory as it can well cover, in direct contrast 
to Raiffeisen’s limited-territory plan. 

While Raiffeisen based credit upon character and required merely 
the pledge of honor ‘'I will repay,’’ Schulze required security. This 
moral form of security is not advocated at the head quarters of the 
Schulze bank, and security personal but attachable, in case of need, is 
advocated. 

THE ORGANIZATION ITSELF. 


The organization consists, first, of the General Committee elected 


by the members, which is the inspecting and controlling body. Next 


comes the | orstand (Board of Directors) which consists of the salaried 
officers or governing body, (we would call Funding Committee) who in 
large societies meet daily. The staff of the bank is under the orders of 
the Vorstand. The Aufrichtsrath, elected by the members at General 
Meeting, is the checking committee who inquire into everything from the 
bookkeeping system to the quality of the loans. A good Aufrichtsrath, 
like a good board of directors, makes a good bank. 

Unlike Raiffeisen, Schulze believed every laborer worthy of his hire, 
and all those who give their time to the banks are as a rule remunerated 
in some way for their services. (Raiffeisen pays nobody but the officers 
who give all theirtime tothe bank). Admission in these banks is made 
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easy—in the Raiffeisen it is rather difficult. Any respectable person 
may join who will obey the rules. A member must have the means to 
maintain his membership, i. e., his periodical payments. Like our build- 
ing and loan associations an entrance fee is required and is not return- 
able. 

Loans are naturally restricted to members; but while restricted, 
are made easy, for this is the fundamental purpose of co-operative credit. 
In respect to pledgeable security, they operate on the same lines as or- 
dinary banks—so much security, so much credit; but the co-operative 
bank goes a step further and establishes a *’ credit bureau’’ similar to 
the credit department of one of our banks, in which is registered the 
amount of credit each one is entitled to. This credit/iste tells the lorstand 
just how much credit may be safely granted to each member, upon sign- 
ing an acceptance or ‘I. O. U.’’ Some banks supplement the credit/iste 
with card catalogues giving the history of loans, borrowers, etc., in a 
very creditable manner. The usual evidence of debt is the acceptance, 
running ashort time and quite freely renewed. In 1908 the 1022 Schulze- 
Delitzsch banks had over $50,000,000 out on notes of hand, and over 
$220,000,0000ut on acceptances. A simple note is taken for small amounts 
while the acceptance is used for larger transactions. There is still some 
lending on mortgage, but real property security is not featured as in the 
building and loan associations, and in 1908 only five millions were so in- 
vested. Cash credits, which are accounts current opened with a borrower, 
secured by bondsmen, or an undated acceptance, are also allowed. The 
borrower draws against his credit as needed and pays interest only on 
that which he draws out. In 1908, 590 banks held $350,000,000 of such 
credits. Book accounts are also discounted, but are not favored at head- 
quarters. What has already been said will doubtless make it clear that 
the creditliste, careful examination of the security from time to time, 
short loans and prompt payment, have kept the losses at a mininum. In 
1908—a bad year—losses amounted to but 60 cents per member ona turn- 
over of over $400,000,000. 

In addition to acting as mere credit agencies and compulsory savings 
banks, these credit associations have become full-fledged banks, open- 
ing checking accounts, buying and selling stocks and bonds, and doing 
all a modern bank can do. 

THE ADAPTABILITY OF THE PLAN. 


Schulze’s system is applicable wherever people are found willing to 


take up the work, whether in large or small places—but since the rais- 
ing of funds depends largely upon contributions of the members, there 
must be a fair degree of prosperity as a starting point. It was, as 
Wolff suggests, first intended for the jobbing artisan, but has been found 
most useful for the larger man of business, and has done very great 


thing's for agriculture, even more so than other systems, farmers being 
largely represented in the membership. In 1908 agriculturists formed 




















SAVINGS AND TRUST DEPARTMENT. 519 





27 per cent. of the membership. The difficulty of agricultural loans is 
the length of time for which such money is required and Schulze’s policy 
was short-time obligations. 

A TYPICAL CREDIT ASSOCIATION. 

The ‘Credit Association of Augsburg”’ is typical of its class. True 
to the Schulze-Delitzsch rules, the bank has unlimited liability, and 
issues large shares in the sum of $250 each, but since 1899 plurality of 
holdings has been eliminated, except in the case of old members, who 
are allowed to retain two shares; but in cases of new members only 
$25 may be paid up, payable in small installments. The bank has 
about 13,000 members, who have paid in over $450,000, with a reserve 
of $190,000. The bank is supervised by 3 directors (lorstand), a 
‘Council of Inspection’’ of 9, which nominally decides upon the loans 
to be granted, the credit information being gathered by the staff in a 
particularly desirable manner. The loans each year total over $6,500,- 
000, restricted to members only, but not a few join temporarily for bor- 
rowing purposes. The loans run from three months upward, the long- 
est being 18 months, but may be renewed upon part payment. In 38 
years the losses have been trifling. The bank has agents in all parts 
of the province, 250 in all, who receive a commission on the business 
done. The agent has no power, acting simply as the go-between, for- 
warding applications and paying out money as directed. Each district 
in which the bank operates has a confidential agent who is unpaid and 
whose name is kept secret, and whose duty it is to keep himself posted 
as to local conditions and be able to advise the head office as to the de- 
sirability of applications for loans. 

‘“‘A LITTLE BANK.” 
Asa type of a small, but successful, bank of this type there is the 
little bank at Walldorf whose capital is only $8,750 and has but 200 
members in a village of 1,500 inhabitants. It hasthe regulation three 
officials, one of whom is the schoolmaster who receives $75 yearly, while 
his two colleagues divide $55 between them. There have been prac- 
tically no losses, and the entire capital is turned over annually. The 
bank has been running since 1869 and like Raiffeisen’s first bank, has 
driven the usurer from the district. 

A UNION OF UNIONS. 
Not only do these unions practice co-operation among individuals 
but also among themselves. In 1859 a union of unions was formed 
which has been of great benefit. Every co-operative society which ac- 
cepts Schulze’s teachings is welcome, and the Union takes in co-operative 
societies of all kinds. The Union has sub-unions and sections, each 
with its own officers and committees. An annual congress is held at 
which time practical and theoretical questions are discussed and the 
work as a whole kept under review. A general scheme of inspection 
is carried on by the Union, similar to our bank examinations, or clear- 
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ing-house supervision. This inspection is now compulsory by law. 
Through this Union a system of free clearing of commercial paper (bill 
drawing is largely practiced in Germany, even the small tradesmen pay 
by accepting a bill, and they are drawn for small as well as large sums, 
being a substitute for checks) has made the free interchange of such 
paper possible. There are about 1800 of these clearing places under 
the Dresdner Bank, (the central bank of the union) and the only cost 
is the postage. 

The Dresdner Bank is the Central Bank of the Union and acts as re- 
serve agent when the banks are in funds and lends to them when they 
have use for more money than they have at their immediate command. 

Schulze’s work has been “‘pronouncedly businesslike.’’ It has been 
a ‘‘cold, calculating, prosaic, purely economic action,which fails to warm 
the heart and twine its fibres around it, as do more philanthropic and 
altruistic schemes.”’ 

It does not give without taking, and one must give before he can take. 
It is,as Wolff remarks, ‘a thoroughly self-reliant business’’ which teaches 
men to look for their own benefit and that of the bank, to their own 
efforts only, rejecting all offers of help from the outside. And it is 
educational business because it implants in the minds of those who prac- 
tice it, sound, trustworthy business principles and trains them to busi- 
ness habits. Its philanthrophy follows after its business is done, out of 
the proceeds of the latter, and while the reader will not find so much of 
human interest in Schulze’s scheme as in Raiffeisen’s, neverthless both 
men have done a great and lasting work for their country and their 
fellow men.* 


* Acknowledgment is due ‘* Peoples Banks,” ‘‘ Co-operative Banking,” and ‘+ A 
Co-operative Credit Hand Book,” by Henry W. Wolff, for much of the information 
presented in the series of papers on the Savings Banks of Germany. 


LITTLE POINTS IN LAW FOR SAVINGS BANK MEN. 
No. 13. 
PAYMENT OF SAVINGS BANK ACCOUNT FOR BURIAL EXPENSES 
SUSTAINED. 

In the January, 1910, BANKING LAW JOURNAL the question of the 
payment of small balances of deceased depositors for burial expenses 
was presented in this department from a practical rather than a legal 
standpoint, and the conclusion arrived at that such payments would be 
good in law, and better in practice, as demonstrated by the fact that many 
banks are making such payments, as a matter of courtesy, almost daily. 

Up to the present time no case has come to the writer’s attention 
wherein this question was an issue; and the following is the first of its 
kind to receive judicial review in the courtsof New York. Briefly stated, 
the facts are as follows: 

William R. Nurse, who had an account amounting, at the time of his 
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death, October 13, 1909, to $115.60, left a will which was duly admitted 
to probate. After the granting of letters testamentary, the executor de- 
manded payment of the money, which was refused on the ground that 
it had already been paid to the undertaker. 

It seems that during October, 1909, the bank, through its represen- 
tative, visited the home of Mr. Nurse and interviewed him in relation 
to certain drafts on the bank, at which time the representative was in- 
troduced to a woman purporting to be Mrs. Nurse. On or about October 
15, 1909, George D. McHugh, an undertaker, visited the bank and in- 
formed them that Mr. Nurse had died, stating that no one had appeared 
who would pay or become responsible for the funeral expenses, and 
stated that if Mr. Nurse was properly buried, it would be necessary 
for the bank to pay or advance the necessary expenses, and the bank, in 
the absence or neglect of the executor, agreed with the undertaker to be- 
come liable for and to pay such expenses as were necessary to suitably 
inter Mr. Nurse, not to exceed $115.60, the amount on his book. 

On October 18, 1909, the undertaker visited the bank with Mrs. 
Nurse, who produced the pass book and requested payment to the under- 
taker in full. The bank examined the death certificate and carefully 
examined Mr. McHugh as to the person buried, his residence, and gen- 
eral description, and thereupon paid him the amount in full. 

The answer further sets forth the fact that the said services were 
reasonable and proper and in keeping with Nurse’s condition in life. 

The bank admitted all of the above facts, except as to the appoint- 
ment of Edward Schofield as the executor, and set up the defense that 
the request made by Nurse’s wife to pay or advance the money on de- 
posit for burial purposes was proper and necessary. 

The clerk who visited Mr. Nurse testified that Mrs. Nurse had told 
him that they were in straightened circumstances and all they had in 
the world was the amount on deposit. 

The assistant treasurer testified that Mrs. Nurse had informed him 
of the death of her husband; that it was necessary to bury him; that 
he had no real estate or funds in any other bank, and that the deposit 
with the East Brooklyn Savings Bank constituted the whole estate, and 
requested at the time that these moneys be used for burial expenses. 

It seems that Mrs. Nurse did not know of the existence of the will 
or of any relative or person who could advance the money to pay the 
funds. The undertaker’s bill amounted to $145. The will in question 
left the entire estate to a sister in Brooklyn and a brother in England 
to share and share alike. 

The legal points advanced by the bank briefly stated are: That the 
great rank and file of depositors of the East Brooklyn Savings Bank are 
poor people, among whom there is a well-known abhorrence to the pos- 
sibility of filling a pauper’s grave, and that it is undoubtedly with this 
in mind that many of them endeavor to accumulate enough money to 
properly bury them, and that when death occurs it is important that 
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the body be suitably interred and within a reasonable time, public policy 
and public health so requiring. Ina great majority of cases there is no 
time for the appointment of a legal representative. Frequently, as in 
the present case, nothing but a small bank deposit remains. 

The expense of administration or executorship is practically pro- 
hibitory on account of the amount involved, and as a matter of law, 
public policy and public health, it cannot be said that it is necessary to 
await the issuance of letters testamentary or of administration before 
the same can be disbursed for suitable purposes. 

Section 2613 of the Code of Civil Procedure recognizes this fact, for 
it says: 

*" An executor named in a will has no power to dispose of any part 
of the estate of the testator before letters testamentary are granted, 
except to pay funeral charges, nor to interfere with such estate in any 
manner further than it is necessary for its preservation.’’ 

In the case at bar we have the testator unburied; his wife, according 
to all the testimony and the only testimony offered, absolutely without 
funds to defray the burial expenses and no source from which they could 
be obtained, except from the small deposit of the testator with the de- 
fendant. Under the circumstances there was but one course for her to 
pursue ; but one course for the defendant to pursue, and that was to dis- 
burse the testator’s deposit in seeing that he was properly and suitably 
interred, the defendant, at the same time, properly securing itself by 
taking an assignment of the undertaker’s claim against the estate. 

It cannot be said that the defendant bank was a stranger, a volunteer 
or an interloper. It acted throughout at the urgency of the wife of the 
deceased, the one person upon whom both law and nature placed the 
primary obligation of the burial of the decedent. Suppose for an in- 
stant that the bank, looking solely to its own interests and resisting the 
importunities of the widow, had held fast to the fund. When would 
plaintiff’s testator have been buried? leven months elasped before the will 
was probated. The activities of the undertaker, the widow and the defend- 
ant bank are praiseworthy in comparison with the inactivity of the ex- 
ecutor. The defendant acted as the exigencies of the case required and 
brought themselves well within the reasoning of the following: 

‘’ The immediate duty of burying a body rests upon the husband or 
the wife or other relative of the decedent or may rest upon a stranger 
under whose roof the death occurred. He cannot keep the body unburied 
or, by exposing it to violation, offend the feelings or endanger the health 
of the living. By whomsoever the duty is performed, the estate of the 
deceased is ultimately liable to defray the necessary reasonable expenses 
of the burial. It is analogous to the duty and obligation of a father to 
furnish necessaries to a child and of a husband to a wife, from which the 
law implies a promise to pay him what the father or the husband in that 
respect omits to do.’’ Redfield’s Law & Practice of Surrogate’s Court, 
7th Edition, Section 546; 

In fact the Courts have gone so far as to hold that: 

‘“ The funeral expenses of a decedent are a charge against his estate 
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and his administrator is liable therefor in an action brought against him 
in his representative capacity, although the undertakers were not em- 
ployed under an express contract, and there is no proof as to who em- 
ployed them.’’ Patterson, etc. v. Buchanan, as Adm., 40 App., Div., 
493. 

The defendant having taken an assignment of the undertaker’s claim, 
can properly offset or counterclaim the same against the plaintiff. 

By the uncontradicted and unimpeached testimony of the defendant’s 
witness, McHugh, the necessary and reasonable funeral expenses in con- 
nection with the interment of the decedent amounted to approximately 
$145. This was the claim of the undertaker, not against the decedent 
himself, but against the estate, and does not and could not arise until 
after the death of the testator. The claim, arising after the death of the 
decedent, and being a charge upon and against the estate of the dece- 
dent, is a proper counterclaim against the executorin any action brought 
by him. Patterson v. Patterson, 59'N. Y., 574, at p. 582., et seq. 

In the Patterson case the executrix sued the defendant upon a tond 
for a sum of money due the testator from the defendant, and the Court 
of Appeals allowed the defendant to offset and counterclaim against this 
sum the reasonable and necessary funeral expenses paid by the defend- 
ant, a case exactly similar to the one at bar, for there also the under- 
takers had assigned and transferred to the defendant their account for 
the funeral charges. 

The objection cannot be made that the rule of Cistribution of assets 
of the estate will be interfered with if defendant’s counter-claim is allowed, 
for reason that funeral charges and expenses have priority of all debts 
and claims against the estate, for, 

*’ Every executor or administrator shall pay out of the first moneys 
received the reasonable funeral expenses of decedent and the same shall 
be preferred to all debts and claims against the deceased.’’ Code Civil 
Procedure 2729, Subd. 3. 

In the case before the Court. the conclusive evidence is that no 
credit was given the testator’s widow who stated frankly and openly 
that she had nothing. McHugh, the undertaker, only acted when 
assured of the deposit in defendant’s bank and the defendant purchased 
the claim only so far as the assets of the estate secured it, that is, 
extended credit solely to the estate for the limited amount covered by 
the testator’s deposit. 

Judgment for the bank. Edward Schofield, Ex’ r., v. East Brooklyn 
Savings Bank, Municipal Court of the City of New York, April 6, 1911. 
(By courtesy of Phillips & Avery, Attorneys for the bank, 41 Park Row, 
New York.) 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 


paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


RESTRICTIVE INDORSEMENT. 

Editor Banking Law Journal. Canyon City, OrEGon, April 27, 1911. 

Dear Str:—Referring to the issue of June, 1907, page 482, where you 
discuss the restrictive indorsement ‘‘ Pay any bank or banker, or order,” I desire to 
say that the larger banks of Portland and their attorneys are holding adverse to your 
conclusions; and, as there have been no recent decisions here on the point, I shall 
deem it a favor if you kindly give me your opinion as to the application of the rule 
under the Oregon statutes. I have recently returned to one of the large banks in Port- 
land, Oregon, checks indorsed ‘* Pay any bank or banker or order,” for specific guaran- 
tee of prior indorsements, and have received in reply the opinion of their attorneys, 
holding that we can recover on the indorsement for a prior forged or insufficient in- 
dorsement. Is this in your opinion correct, or should I insist upon my point further ? 


Yours truly, CASHIER. 


Answer.—We do not agree with general counsel that an indorsement, 
*’ pay any bank or banker, or order,’’ is a special indorsement under the 
laws of Oregon. In this regard the law of Oregon is in accord with that 
of other jurisdictions. Oregon has adopted the Negotiable Instruments 
Law, and the provision referred to by counsel, defining special indorse- 
ments, is in force in other states which have adopted the uniform act. 

Restrictive indorsements are defined in Ballinger & Cotton’s Annota- 
ted Codes and Statutes of Oregon, published in 1902, § 4438. The pro- 
vision is as follows: 

‘“ An indorsement is restrictive which either: (1) prohibits the fur- 
ther negotiation of the instrument’; or, (2) constitutes the indorsee the 
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agent of the indorser; or, (3) vests the title in the indorsee in trust for 
or to the use of some other person.”’ 

An indorsement such as the one under consideration comes within 
subdivision 2. In support of this we refer to the case of Bank of Indian 
Territory v. First National Bank of Buchanan County, (1904,) 109 Mo. 
App. 665, 83 S. W. Rep. 537. In the opinion written in that decision 
it is said: 

‘The indorsement of plaintiff, ‘to pay to any bank or banker or 
order,’ was not such an indorsement as to pass the title to the bill. It 
merely authorized any bank or banker into whose hands it might come 
to collect and remit the proceeds. In other words, it was only authority 
to collect, therefore a restrictive and not an unconditional indorsement 
passing the title.’ 

There is no doubt that the indorsement is restrictive. It is an in- 
dorsement for collection and does not pass title. Being restrictive, the 
prior indorsements are not guaranteed. If the banks of Portland are of 
the opinion that the indorsee can recover on an indorsement of this kind 
they should have no objection to giving a guarantee of prior indorse- 
ments. 

—— 
INTEREST ON DEMAND NOTE. 
Editor Banking Law Journal. ASHEVILLE, N. C., May 17, 1911. 
Dear Str:—lIn reference to your reply in a recent issue to a Bridgeport, Pa., in- 
quiry, I would like to ask if a demand note with this clause therein, ‘‘ with interest 
after maturity,” bears interest from date or from demand ? 
Respectfully yours, CASHIER. 

Answer.—lf a note, payable on demand,after date, expressly provides 
for “interest after maturity,’’ it will draw interest from the date of de- 
mand. The note does not mature until a demand is made. If sucha 
note provides for the payment of interest, without specifying the time 
from which interest is to run, it draws interest from the date of the 
note, and, if the note is undated, interest on the note runs from the date 
of its issue. This latter is expressly provided in the Negotiable In- 
struments Law. 

aie oma 
SCHOOL DISTRICT NOTE. 


Editor Banking Law Journal, DaLLastown, Pa., April 27, 1911. 
DEAR SIR: 





Tam aware of the fact that a school district cannot borrow any money 
but, if such a note were indorsed individually by the board of directors, could a bank 
recover on such a loan ? 


Please advise and give your opinion, and thanking you in advance for the infor- 
mation, Yours truly, CASHIER. 

Answer.—lf the members of the Board of Directors individually in- 
dorse a note made by the School District, they warrant the capacity of 
the School District to make the note. They would be liable on such 
warranty. This we take to be the general rule. But we find a Penn- 
sylvania decision, Southern Loan Co. v. Morris, 2 Pa. St. Rep. 175, 
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(1845), wherein it was held that the indorser of a note, made by a cor- 
poration, was not liable, where it appeared that the charter of the com- 
pany provided that it should issue no notes. While we think that the 
provision of the Negotiable Instruments Law, that an indorser warrants 
that all prior parties had capacity to contract, would entitle the bank to 
recover against the indorser, we feel that no bank should run the risk 
of taking paper issued by a maker, which the bank knows is without 
authority to issue the paper. 


JOINT ACCOUNT. 
Editor Banking Law /Journal New AuBany, Pa., May 17, 1911. 

DreAR Str:—We have, from time to time, customers who have money deposited 
with us which they wish to have paid, at their death, to a certain person or persons, 
the object being to escape the expense of having an administrator appointed, etc. 
With some we have opened joint accounts payable to survivor on death of either party, 
and some have been disposed of by will. If you can suggest a method of disposing 
of this money which will avoid taking same through the courts, kindly do so through 
the JouRNAL. Yours very truly, CASHIER. 

Answer.—The reason why so many of the cases involving joint, alter- 
nate and trust accounts come before the courts is, that the owner of the 
deposit attempts to do by makeshift that which can be done legally only 
by means of a will. That is, the owner wishes to fix his money so that 
he may use it if he wishes, and so that, in case he does not use it, what 
is left will go to some person whom he names. 

This is usually sought to be accomplished by declaring a trust or 
making a gift. The trouble is that, if the owner declares a valid trust, 
or makes a valid gift, the money is no longer his. It belongs to the 
person named as beneficiary or donee. As a consequence the owner 
falls short of creating a gift, or trust, as the case may be, and, upon his 
death, the money belongs to his estate, and the intended recipient of the 
money has no enforceable claim. 

If the owner chooses to adopt one of these methods of disposing of 
his personal estate he must do it completely. He can no more accom- 
plish, by an ineffectual attempt to declare a trust or make a gift, 
that which can be done only by the making of a will than he can 
pass title to real estate by word of mouth. If he deposits his money in 
trust for another, and intends that that person shall have the money 
upon his death, he must, in addition to making the deposit, make a dec- 
laration of trust. He may keep the pass book and thus prevent the ben- 
eficiary from getting possession of the money until the depositor’s death. 
But, if he draws the money, as he is entitled to do, and uses it for him- 
self (as he is not entitled to do), his estate is liable to the beneficiary, 


who may collect the amount used from the depositor’s estate. 

If he deposits the money in the name of another, or in his name, 
coupled with that of another, intending to make a gift to the other, he 
must complete the gift by delivery. The usual method is to deliver the 
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pass book, which represents the deposit. If there is no delivery, there 
is no gift,and when the depositor dies the fund belongs to his estate. 

In one state, New York, there is a method by which a depositor may 
get around the making of a will. He may deposit his money in trust 
for the person he intends to bestow the money upon. If he keeps the 
fact to himself and retains the pass book in his possession, upon his 
death it will be conclusively presumed that there was a trust as to the 
amount then on deposit. If he should change his mind, after making 
the deposit, he may draw the money out and his estate will not be liable 
to the beneficiary. 


JOINT ACCOUNT. 


BRADDOCK NATIONAL BANK, 
Editor Banking Law Journal. Brappock, Pa., May 15, 1911. 


Dear Str:—In reference to joint accounts in a bank, under the laws of Pennsy!- 
vania, an account held by husband and wife, the survivor is entitled to receive the 
full amount, but this is not the case where it might be a joint account of a brother 
and sister, or father or son. We have, therefore, drawn up a form to be signed by 
th: depositors in cases of this kind, which | herewith submit to you and ask your 
opinion as to its legality. 





KNOW ALL MEN BY THESE PRESENTS: That we, the undersigned, do 
hereby open a deposit and checking account with the Braddock National Bank 
of Braddock, Penna., in the name of 


(ose ee hea e Sere ... and 


All deposits made with said Bark by us, or cither of us, in the names afore- 
said, and the increase thereof, are hereby made deliverable or payable to either 
of us, or to the survivor or survivors of us, on checks, drafts or orders drawn 
upon said account in the name of either of us, or the survivor or survivors of us; 
and in order to further facilitate the transaction of said business, each of us 
hereby assigns, each to the other, the whole of said account and the moneys de- 
posited in said account, and all future deposits or increase thereof. 

Wirness our hand and seal this the ... ‘ioe Me cae 5 » 


Attest: af 7 ; ver .. (SEAL.) 
(SEAL. ) 





Anything that you may say in reference to this will be appreciated by, 
Yours very truly, J. G. Kewy, President. 

Answer.—lf the money deposited belongs in the first place partly to 
one of the depositors and partly to the other, we think the opening of 
the account would create a joint tenancy and the survivor would be en- 
titled to the entire deposit. But, if the money belongs to one of the de- 
positors, and the owner’s idea is to arrange his account so that, upon his 
death, the other party shall be entitled, but at the same time, so that he 
may draw and use the money during his lifetime if he so desires, then 
we think the mere opening of the account, without delivering the pass 
book to the second party, leaves the money where it was to start with. 
See the answer to the question from New Albany, Pa., published in 
this issue of the JOURNAL. 
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CERTIFICATION BY TELEGRAM. 


Editor Banking Law Journal. JACKSONVILLE, Iu., May 10, 1911. 

Dear Srr:—Please answer the following through the columns of your JouRNAL: 

A bank receives the following telegram: ‘* Will you pay check on vou for $100 
by John Jones ?” 

The bank answers the same with the following telegram: ‘‘ Will pay check on 
us for $100 by John Jones.” 

The bank immediately charges the account of John Jones with $100. About 
one hour after the telegram was sent, John Jones comes in the bank and tells us not 
to pay the check, and demands his money, claiming that the certificate was not legal 
as it must be in writing. I think you claim that a certification over the telephone is 
not binding; but, if this check comes to us with the telegram attached, are we bound 
to pay it ? Yours truly, SUBSCRIBER. 


Answer.—The certification is in writing and is good. It became 
binding the moment the telegram was sent. John Jones could not stop 
payment after the telegram was sent, even though the telegram had not 
at that time been received by the sendee. 


PAYMENT OF DEPOSIT IN TWO NAMES. 


Editor Banking Law Journal. ToRRINGTON, Conn., May 17th, 1911. 

DEAR Sir:—I observe, in your article on banking law, page 371, of the May 
JOURNAL, you refer to a case in Connecticut where a woman deposited money jointly 
in the names of herself and daughter with the expectation that her daughter would 
have the money upon her death, but that the administrator of the mother laid claim 
to the money, and the court decided that the daughter had no interest in it. I would 
like a little more light on this subject. I would like to know if this decision was be- 
fore or since the passage of the following statute, and, also, if the bank referred to 
was a savings bank or National bank. We have a statute which was passed, | think, 
in 1907, which reads as follows: 

‘* When Deposit Is Made Jointly, Payment May Be Made To Either Depositor. 
—When a deposit has been or shall be made in any savings bank in the name of two 
persons and payable to either or to the survivor, such deposit, or any part thereof, or 
any interest or dividend thereon, may be paid to either of said persons, and the re- 
ceipt of the person so paid shall be a valid and sufficient release and discharge on ac- 
count of the payment so made.” 

Do I understand that under this statute, in the case referred to, after, we will 
say, the money has been paid out by the bank to the daughter, the administrator of 
the mother could later claim the same and make the daughter surrender it ? 

Very truly yours, Hosea Many, Cashier. 


Answer.—The case referred to on page 371 of the May, 1911, BANK- 
ING LAw JOURNAL, is Main’s Appeal, 73 Conn. 638. It was decided in 
April, 1901, and was, therefore, prior to the statute mentioned. The 
deposit was in the Dime Savings Bank of Norwich, Conn. 

The statute quoted does not pretend to dictate which of two parties 
to a joint deposit shall be entitled to the deposit. It was enacted for the 
protection of the bank. Where the bank pays the fund to one of the 
parties the statute protects it in such payment. If the bank has paid 
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the wrong party, the party properly entitled may not look to the bank, 
but must assert his claim against the party receiving the money. 

The case referred to decided that the depositor did not make a valid 
gift to the person named as co-depositor for the reason that the depositor 
retained dominion and control of the fund. A person can make a gift 
of a fund by depositing in his name, coupled with that of his intended 
donee. But he cannot make a gift of the money and at the same time 
retain it. He cannot make a gift, which is to have no effect, except in 
the case of his death. This can be accomplished only bya will. If the 
depositor does not take the steps requisite to make a gift, then, at his 
death, the money belongs to his estate. If the bank pays the money to 
another under the mistaken idea that such other is entitled to it, the 
statute protects the bank, but the person receiving the money is not en- 
titled to retain it as against the administrator or executor of the depositor. 


CERTIFIED CHECK. 
Editor Banking Law Journal. Locan, Uran, May 10, 1911. 

Dear Str:—John Jones is a contractor and also a depositor in our bank. In 
offering bids on any buildings, public especially, you know it is always customary to 
ask contractors to furnish a certified check for a certain per cent. of their bid. Sup- 
pose John Jones is bidding on a paving district in Logan City and asks his bank to 
give him a certified check for $1,000. After the bids are opened John Jones’ check 
is returned to him. What is the position of the bank on receiving this certified check 
to be passed to his credit, the same not being indorsed by the payee, which in this 
case would be Logan City ? 

Would the relation be the same in a case in which John Jones’ partner gave his 
certified check and John Jones attempted to deposit this check for his personal credit ? 
Could the bank with impunity ask the payee of this certified check to indorse it be- 
fore returning to the maker ? Yours truly, J. H. BANKHEAD, Asst. Cashier. 


Answer.—You should require Logan City to indorse the check before 
recrediting the amount to John Jones. When the check is certified the 
money is in effect credited to the account of Logan City. The return of 
the check, unindorsed, is not a sufficient authority to transfer the amount 
back to the account of John Jones. 

If John Jones’ partner gives his certified check to Logan City you 
should refuse to accept it, to the credit of John Jones’ personal account, 
until it is indorsed by the payee. 


— 
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NEW JERSEY BANKERS’ ASSOCIATION. 


HE eighth annual convention of the New Jersey Bankers’ Association was held in 
Atlantic City May 12, 13. In every respect it was the most successful gathering 
of New Jersey bankers ever held. The convention was called to order by the presi- 

dent, Adrian Lyon, after which the delegates were welcomed to Atlantic City by Sena- 

tor Walter E. Edge. Bank Commissioner Lewis, of New Jersey, then made a brief 
address. Congressman Vreeland, vice-president of the National Monetary Commission, 
addressed the Convention on the reform of the banking and currency laws of the United 

States which he considered was the greatest question before the American people at 

the present time. He thought the National Reserve Association, as suggested by the 

Commission, would cure all the financial troubles of the country. He said it would 

not be, in any sense, a ‘* central bank.” 

An interesting feature of the convention was the address of Andrew A. Benton, 
on the ++ New Jersey System of Group Bank Examinations.” After referring to the 
difficulty experienced in keeping track of loans, as a borrower can easily borrow from 
two or three banks in the same city or nearby towns, he said that the plan devised was 
to have a private examination of ail the banks in the group. The first step taken to 
carry out this plan for the exchange of credit information and the examination of the 
banks was to make a contract with a firm of chartered accountants. The arrangement 
provides that whenever any bank desires to ascertain the amount of the obligation of 
any borrower to the other banks, the inquiring bank shall fill out a form addressed to 
the accountants asking them to furnish, in confidence, the aggregate liabilities to all 
contracting members of said group, of the parties named. He thinks that as the sys- 
tem is further developed and established it will tend to lessen dishonest and unsound 
banking methods, and in time of panic enable bankers to act together. He also be- 
lieves that the adoption of this plan by other groups situated similarly would do much 
to raise to a still higher plane the banking business of the country, and would be a 
lasting benefit to the public. 

Edward T. Perine, former deputy comptroller of New Jersey and vice-president 
of the Windsor Trust Company, New York City, made an able address on ‘‘ Some 
Standards for Examination by Directors." He referred to the New York Banking 
Law which requires semi-annual examinations of all financial institutions by the direc- 
tors and a written report of the same to be filed in the banking department. He hoped 
the day would shortly come when similar reports will be filed at Trenton and other 
state capitals. 

At the second day's session President Lyon delivered the annual address, and re- 
ports of various committees were received. The Committee on Interest Rates reported 
that at the last Convention two recommendations were made and approved: The first 
was in reference to savings or time accounts to the effect that the maximum rate of in- 
terest paid should be 34 per cent. ; the second was in reference to commercial or check 
accounts that the maximum rate of interest paid should be 2 per cent., and that no 
interest b: paid on balances averaging less than $500. The committee took up the 
work of securing the adoption of the first recommendation, and found that in the 
larger communities there was enough opposition to it to prevent its unanimous adop- 
tion the present year, and therefore it was considered inadvisable to make further at- 


tempts in that direction for the present. The other recommendation in reference to 
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the rate of interest on Commercial accounts and the minimum balance on which inter- 
est be paid, met with great favor and was unanimously adopted by the eighteen banks 
and trust companies of Newark and fourteen banks and trust companies of Jersey City 
and put in operation on January 1. In operation it was an unqualified success. 

At the annual banquet, held in the evening of the first day's session, a number 
of interesting addresses were made. Among the speakers were Dr. Austin Scott, of 
Rutyvers College, ex-Governor Stokes, president of the Mechanics’ National Bank of 
Trenton, Judge Speer and others. 

The following were elected officers for the ensuing year: H. H. Pond, of Plain- 
field, president: W. M. Van Deusen, of Newark, vice-president; Bloomfield H. 
Minch, of Bridgeton, treasurer. Members of Executive Committee for three years: 
I. Snowden Haines, cashier Mechanics’ National Bank, Burlington; Charles D. 
Doctor, cashier Elizabethport Banking Co., Elizabeth: Howard Biddulph, treasurer 
Bloomticld Savings Institution, Bloomfield. 

For vice-president to American Bankers’ Association, Judge Adrian Lyon, Perth 
Amboy. For vice-president trust company section, Uzal H. McCarter, Fidelity Trust 
Co., Newark 


CONVENTION OF TEXAS BANKERS’ ASSOCIATION. 


“HE twenty seventh annual convention of the state bankers’ association of Texas 
was held in Dallas ou May 16, 17 and 18. 


r 


It was the largest and most important 

vathering of ‘+ Lone Star State” bankers ever held, over fifteen hundred being in 
attendance, and there was also a goodly representation of bankers from Eastern and 
Northern cities. 

Tue coavention was called to order by the president, W. H. Fuqua. In bis ad- 
dress he referred to the wonderful transition Texas has undergone during the past 
twenty-five years, changing from a live-stock to a farming country. The change has 
been gradual but far reaching in its effects, and has added multiplied millions to the 
resources and wealth of the state In regard to the Central Reserve Bank plan he said: 

*: That this country needs a reform of its currency laws has been a theory for years, 
but since the panic of 1907 it has become an admitted fact by all thinking men. That 
we hive a fiaaacial system not in keeping with the rest of our rapid advancement is 
recognized by all classes, and it is by far the most important matter affecting our entire 
peopie that is before Congress to settle. Senator Aldrich has worked out a plan that 
has commanded the respect aud attention of all thinking men in the business world. 
His plan seems to offer all the advantages of a central bank, so long advocated in cer- 
tain quarters, and at the same time eliminates many of the claimed disadvantages 
and dangers of such an institution.” 

Tne report of the secretary, J. W. Hoopes, vice-president of the Austin National 
Bank, showed an increase in membership during the past year of 107, bringing the 
total membership up to 1,193. There are yet 128 banks in the state who are not 
members, 15 national and 138 state banks; but Secretary Hoopes hopes to round 
them all up and have them safe in the association fold before the next conventicn 
meets. 

An excellent address was delivered by Geo. B. Harrison, Jr., vice-president New 
England National Bank, of Kansas City, on ‘‘ Banking Conditions in the Southwest.” 
He concluded by saying: 

‘+ If we, as individual bankers, live up to the best traditions of those who have 
gone before, and limit our personal dealings to what our capital will permit; if we limit 
speculation to legitimate proportions and keep the institutions over which we preside 
in a liquid condition, we shall have few worries, shall be able at all times to extend 
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proper banking facilities to those needing aid, and our wonderful Southwest will con- 
tinue to prosper.” 

B. L. Gill, State Commissioner of Banking and Insurance, addressed the conven- 
tion on the state banks. After facetiously remarking that he knew less about them 
than anything else and, assuming from his experience that his hearers did not know 
much more, he said: 

‘¢ The state banks of Texas, if properly supervised, have come to stay, for they will 
fill a place and a want and occupy a field of usefulness not heretofore taken by any 
other systein of banks. There should be no feeling of antagonism between the state 


and national banks, for each has its own mission and sphere of usefulness and a spirit 
of co-operation should exist between them.” 


Geo. M. Reynolds, president of the Continental & Commercial National Bank, of 
Chicago, spoke on ‘+ Safeguards Against Recurring Panics.” After referring to the 
causes of panics and the various remedies suggested he said: 

‘*The plan for a currency and banking system, proposed by Mr. Aldrich, is generally 
regarded as possessing all of the fundamental principles necessary to meet the re- 
quirements of our rapidly growing business and simultaneously furnish proper sate- 
guards against the violent fluctuations in interest rates which, in the past, have caused 
great inconvenience to business and a lack of confidence that has spent its force in 
panics. 

C. H. Huttig, president of the Third National Bank of St. Louis, and also chair- 
man of the Executive Council of the American Bankers’ Association, addressed the 
convention on currency reform, saying in part: 

‘*T wish to discuss with you one phese of the currency question which I believe 
will warrant special emphasis and elaboration, and which adds direct testimony to the 
fact that an unscientific monetary system operates to your disadvantage in commercial 
and financial transactions. The matter which I desire to bring to your attention is 
that the volume of money and the total of bank deposits subject to check in this 
country have a direct effect and influence on the prices of all things.” He concluded 
by referring to the Aldrich plan, believing that the great benefit to be derived by the 
enactment into law of the fundamental principles contained in that plan are automatic 
expansion and contraction of moneys and credits to meet the changing seasonal de- 
mands of the country. 

Interesting addresses were made by J. T. Scott, vice-president of the First Nation- 
al Bank of Houston, Nathan Adams, cashier of the American Exchange National Bank, 
of Dallas, and others. 

Col. Henry Exall spoke on the question of educating and advisirg the farmers 
to conserve the forces of the earth, to save the land by plowing around the hills in- 
stead of up and down the sides. 

W. O. Jones, assistant cashier of the National Park Bank, of New York, was 
in attendance and addressed the convention on ‘* The Ideal Country Banker.”* While 


his remarks were at times decidedly humorous yet they were as full of good, practical 


common sense as *‘ an egg is of meat.”’ His reference to the Texas banker who ap- 
plied for assistance during the 1907 panic was not only witty but right to the point. 

An interesting subject which was discussed was the withdrawal of silver dollars 
from circulation. A resolution was adopted as a memorial to Congress, asking that 
the appropriation for payment of transporting silver dollars from the Mint to banks 
in the South be restored. 

San Antonio was selected as the place for holding the next convention. Wm. 
R. Hamby, of Austin, was elected president for the ensuing year, and the following 
vice-presidents: F. M. Law, Beaumont; Ernest L. Brown, San Antonio; C. L. Hop- 
kins, San Marcos; Charles M. Campbell, Temple; Gus. F. Taylor, Tyler; H. C. Ban- 
non, San Angelo; Henry James, Abilene. J. W. Hoopes, of Austin, was re-elected 
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secretary and C. W. Cooley, of San Antonio, assistant secretary. Thos. F. Rodgers, 
of Denison, was re-elected treasurer and ex-president W. H. Fuqua, of Amarillo, 
was chosen vice-president, for Texas, of the American Bankers’ Association. 


MISSOURI BANKERS’ ASSOCIATION. 
ANNUAL CONVENTION AT KANSAS CITY. 

HE twenty-first annual convention of the Missouri Bankers’ Association was held 
in Kansas City, May 24, 25. In point of numbers it was the largest ever held; 
with enthusiasm it was literally bubbling over, and in practical results its influ- 

ence will, doubtless, be far reaching. The convention was held in Willis Wood 
Theatre with headquarters at the Hotel Baltimore. As all the details had been care- 
fully arranged by Secretary Keyser there was no hitch in the programme and everything 
passed off pleasantly and smoothly. 

The convention was called to order by president A. O. Wilson. After addresses 
of welcome in behalf of the city and the clearing-house association and a response in 
behalf of the bankers, the president delivered his annual address. The report of sec- 
retary W. F. Keyser was then received and certainly showed a very gratifying condi- 
tion of affairs. There are 1294 banks and trust companies in the state all but two 
of which are members of the association. The total membership is now 1320, some 
non-residents, of course, being included. Referring to the great amount of work de- 
volving upon his office, the secretary states that he has endeavored to keep in touch with 
the members and give them such information concerning the association as was neces- 
sary to keep them thoroughly familiar with what was being done. To accomplish 


this he has sent out 65,000 enclosures, including special letters, circulars, pamphlets, 


books of proceedings and miscellaneous matters. Considerable space is devoted toa 
review of the protective work of the association and the fidelity bond and burglary 
insurance department. The secretary is of the opinion that the extent to which the 
work will prove beneticial necessarily depends upon the support it receives from the 
members themselves. In concluding the secretary says: 

‘* The excellent condition of your Association and the results accomplished by th 
past year’s work would have been impossible except for the diligent, conscientious 
labors performed by committees, group officers, the president, vice-president and treas- 
urer of the Association, and the wonderful co-operation of members.” 

The Missouri Bankers’ Association is fortunate in hav.ng so capable an official as 
Secretary Keyser, and his unanimous re-election is evidence of his great popularity 
and usefulness. In passing it may be said that there are higher rounds in the secre- 
taryship ladder, and it is within the bounds of probability that he may yet reach the 
highest. 

The Missouri-Kansas joint meeting was ‘‘the” feature of the convention. Ex- 
Governor Francis, of Missouri, talked about ‘+ Kansas from the viewpoint of a Missou- 
rian,” while ex-Governor W. J. Bailey, of Atchison, discoursed on ‘* Missouri from 
the viewpoint of a Kansan.” Then came the address which all had been waiting to 
hear—that of Hon. Franklin MacVeagh, Secretary of the United States Treasury, on 
‘* Banking and Currency Reform.”’ He endorsed the Aldrich National Reserve plan 
in the strongest terms, saying in part: 

‘* But we must get away from Mr. Aldrich as a tariff builder before we can under- 
stand him as a monetary reformer. As a monetary reformer he is assuredly one of the 
very best examples. I do not say that he has always been so. He has long been in- 
terested in monetary questions and legislation, but it is only during the last four or 
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five years that he has become what he is—a thoroughly enlightened student and build- 
er.’ * % 

** As to apprehensions that the central reserve association may become a political 
institution or fall into the hands of a few moneyed men, let me say they are wholly 
unnecessary. It can never become a politicalagency. It is easily removed for all time 
from any remote possibility of becoming controlled by any few men or any few banks. 
It can never be owned by less than all the banks who create it.” 

(The main points in Mr. MacVeagh’s address are editorially discussed on another 
pize of the JouRNAL. ) 

The following are the officers for the ensuing year: President, A. H. Waite, of 
Joplin; vice-president, R. R. Calkins, St. Joseph; treasurer, J. B. Jennings, Moberly: 


secretary, W. F. Keyser, Sedalia. 


CONVENTION OF MISSISSIPPI BANKERS’ ASSOCIATION. 


“THE twenty-third annual convention of the Mississippi Bankers’ Association was 

held at Greenwood, May 10-11. 

In his annual address, President B. W. Griffith referred to the forged cotton bills 
of lading incident, which occurred about a year ago, and the unjust charges made in 
some sections against the honor and integrity of the entire South, and to the fact that 
three of those forgers had been found guilty, sentenced to prison and were now wear- 
ing the stripes of criminals. He hoped that those over-ready and too zealous critics 
would intke the amende honorable and give it the same publicity they gave their 
strictures, 

Regarding postal savings banks he thinks that true patriotism will demand that 
‘*we notonly withdraw opposition, but also lend our counsel and assistance to their best 
development. In my judgment these banks, so far from being hurtful to existing 
savings banks, would in the end prove excellent auxiliaries and constant feeders to them. 
The supreme test is the effect on the great mass of our people, and it seems clear to 

that this will be the development of that spirit of economy, saving and thrift so 
greatly lacking in the Southern states, and so essential to the growth and progiess of 
any country.” 

President Griffith does not entertain the same optimistic views of the state bank 
guarantee law. Of this he said: 

‘The fad of State bank guarantee laws, so rampant a few years ago, is losing 
favor in an almost geometrical progression. It first appeared in American banking some 
seventy years ago, and after a fitful life of a few short years slept well for more than 
half a century. The knockout blows it has lately received will doubtless soon put it 
to sleep again. May its slumbers be forever undisturbed. Requiescat in pace.” 

Thomas B. Paton, General Counsel of the American Bankers’ Association, address- 
ed the convention on banking law in general and Mississippi banking law in particular. 
As is well known to the banking fraternity, Mr. Paton, in his capacity as general 
counsel, has drafted a number of amendments to the banking laws directly affecting 
banking interests, which have been submitted to the various state legislatures, and in 


the majority of cases been enacted by them. His address was on the lines of state 


supervision of banking, and, if possible, of a uniform system of such supervision. As 


to Mississippi he said : 

‘+ T have a book in my hand which consists of seven hundred and fifty pages and 
is a digest of the State banking statutes, and it includes the statutes as they existed at 
the beginning of the year 1910. In that book the state of Mississippi has but four pages 
out of the seven hundred ard fifty; so you can realize to what an extent the banks of 
the country are regulated and restricted by law in the different states, and to what a 
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comparatively small extent Mississippi is subject to regulation as compared to the va- 
rious other states. Now I have thought that the only possible way in which I could be 
of use on this subject would be to attempt to make a little summary of what I might 
call the standard requirements with regard to banking in the different states, and with 
that in mind, to see how Mississippi measures up or compares with other state require- 
ments. This summary has been made with regard to commercial banks only.” 

He then referred to liability of stockholders when a bank fails; number of direct- 
ors; examinations by directors; reports of condition; the question of reserve; loans 
to stockholders, officers, directors and employees; loans to a single individual: restric- 
tion on deposits, etc., concluding as follows: 


‘+ You will see, therefore, that, notwithstanding there are banking departments 
in thirty or more states, that the laws are not yet perfect, but there is always room for 
amendment even in the best systems and progress is constantly going on. If your as- 
sociation deems it advisable to frame a general banking law, it would be desirable to 
give all these matters your consideration. 

‘* The geveral benefits of a banking system and banking department are that it 
tends to increase the safety of banking institutions and gives the banks of a state a 
better credit and standing, both at home and abroad. The necessity for the enact- 
ment of general banking laws providing adequate regulation and supervision is coming 
to be quite generally recognized by the bankers themselves. It would seem to be 
better, if general banking laws are bound to come, that they should be framed and pre- 
pared by the bankers themselves, who understand the business and how it should be 
regulated and restricted, rather than by those who know nothing about the business, 
and may put in many objectionable requirements which may take years to uproot. 
The bankers may be safely entrusted by the general public with the task of framing 
proper banking laws which will increase the safety of the banks. In closing this 
branch of the subject I only can say that it is for this association to decide whether or 
not a banking department is needed, and what regulations and restrictions. if any, 
other than those you now have, are required for the good of the banks of the state 
and of the people of the state.” 

F. O. Watts, president of the American Bankers’ Association, then addressed 
the convention. The speaker said he wished to emphasize two things: ‘‘ First, to in- 
crease your interest in the organization which I have the honor to represent: and sec- 
ond, to make you interested in this subject of banking and currency reform and the 
National Reserve Association.” 

Gulfport was selected as the place for holding the next convention. Following 
are the newly-elected officers: President, C. H. Williams, of Yazoo City: vice-pres- 
ident, O. B. Quin, of McComb; secretary and treasurer, R. Griffith, of Vicksburg. 
The executive committee for 1912 is as follows: C. H. Williams, O. B. Quin, B. 
W. Griffith, W. M. Andersen, G. T. Heard, R. L. Smallwood, T. R. Henderson, Walker 
Broach, P. H. Saunders, Thad B. Lampton, J. T. Flournoy and G. P. Hawes. 


CONVENTION OF NEW YORK STATE BANKERS’ ASSO- 
CIATION. 


A 8 previously announced, the eighteenth annual Convention of New York State 
bankers will be held at Manhattan Beach, New York City, June 22, 23. The 
headquarters of the Association will be at the Oriental Hotel which has been 


reserved for the exclusive use of the convention and its guests. The tentative pro- 


gramme, as announced by Secretary Henry, is as follows: 

On Thursday morning, June 22, an address, ‘* Progress in Banking,” will be 
made by Joseph T. Talbert, vice-president National City Bank, New York. 

** Discussion of the ‘Aldrich Plan’ as Related to National Banks.” (Remarks 
limited to tive minutes.) 
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‘+ Discussion of the ‘ Aldrich Plan’ as Related to State Banks.” (Remarks limited 
to five minutes.) 

On Thursday afternoon the members and their guests will take a trip around Man- 
hattan Island by steamer. 

On Thursday evening the annual banquet will be held. The guests will be 
President Taft, Hon. Martin W. Littleton, Manager Charles F. Moore and Edward 
W. McCarty. 

On Friday morning, June 23, an address, ‘‘The Proposed Participation of Trust 
Companies in the National Reserve Association,” will be made by William C. Poillon, 
president Mercantile Trust Company, New York. (Remarks limited to five minutes. ) 

*¢ Discussion of the ‘Aldrich Plan’ as Related to Savings Banks.” (Remarks lim- 
ited to five minutes.) 

On Friday afternoon there will be an aeroplane flight and a trip through Luna 
Park, with admission to its attractions. 

On Friday evening illumination, pyrotechnics and music, with dancing at the 
hotel after ten o'clock. 

The Secretary calls particular attention to the fact that both the Oriental and Man- 
hattan Beach Hotels have been reserved exclusively for the Association and its guests 
during the convention. Indications point to an unusually large attendance, and mem- 
bers are requested to make applications for reservations at the earliest possible moment. 
Rooms may be reserved by addressing Mr. Alfred Simons, Room Clerk, Oriental Hotel, 
243 Fifth Avenue, New York City 

Also in order that members may arrange for parties at the banquet, provision has 
been made for tables to accommodate from 8 to 20 persons, and assignments will be 
made strictly in the order in which applications are received. Assignments may be 
secured through Mr. Herbert A. Armstrong, c-o The American Exchange National 
Bink, New York. Itis important that requests for tables be in Mr. Armstrong's hands 
not later than June 13th, as no requests will be considered after this date. 


UNITED STATES MORTGAGE & TRUST COMPANY. 


Concurrent with its admission as a full member of the New York Clearing House 
Association, the United States Mortgage and Trust Co. of New York announces the 


extension of its system of valuation of real estate. For many years the company has 
successfully loaned on real estate of certain cities in the South and West, and the ac- 
curacy of its appraisals is so well established that many of the largest lenders in the 
country avail themselves of its services. 


The company is now prepared to furnish appraisals of real estate in New York 
City and vicinity as well as in cities of the South, West and Middle West, and its 
facilities are such as to commend it to those desiring such services. The capital and 
surplus of the company is $6,000,000. and its total resources aggregate $64,000,000. 
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PROBA BLY no bank official in the United States has done more toward assisting bank 
employees in acquiring valuable knowledge than E. D. Hulbert, vice-president 
of the Merchants Loan & Trust Company, of Chicago. 








E. D. HULBERT, 
Vice-President Merchants’ Loan & Trust Company, Chicago 


In a recent address before the ‘* Minneapolis Chapter,’ which we give in, full 
on another page, Mr. Hulbert points out many serious problems that will be difficult 
to solve in the ‘‘Aldrich Plan” before that measure can be put into practical work- 





ing operation. 
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RESERVE AGENTS APPROVED IN MAY. 


The following banks were approved as Reserve Agents in May : 

National Park Bank, New York, for City Nat. Bank, Eastland, Tex.; First Nat. 
Bank, Wausau, Neb.; First Nat. Bank, Townsend, Mont.; Colquitt Nat. Bank, Col- 
quitt, Ga.; Nat. Bank of Augusta, Augusta, Ga. 


Chase National Bank, New York, for State Nat. Bank, Cordell, Okla.; First Nat. 
Bank, Hynes, Cal.; First Nat. Bank, Scottsbluff, Neb.; First Nat. Bank, Wenatchee, 
Wash.; First Nat. Bank, Canton, Mo. 

Irving National Exchange Bank, New York, for Connecticut Nat. Bank. Bridge- 
port, Conn.; Davis Nat. Bank, Piedmont, W. Va.; United States Nat. Bank, Deer 
Lodge, Mont.; First Nat. Bank, White Salmon, Wash. 


Mercantile National Bank, New York, for First Nat. Bank, Town of Union, N. 
J.; New First Nat Bank, Columbus, Ohio. 


Chatham & Phenix National Bank, New York, for Greylock Nat. Bank, Adams, 
Mass.; Scandinavian-American Nat. Bank, Minneapolis, Minn. 

Fourth National Bink, New York, for Fourth Nat. Bank, Macon, Ga.: Central 
Valley Nat. Bank, Central Valley, N. Y.; Merchants Nat. Bank, Raleigh, N. C. 

Coal & [ron National Bank, New York, for First Nat. Bank, Wyoming, Pa. ; 
Commercial Nat. Bank, Washington, D. C. 

Hanover National Bank, New York, for First Nat. Bank, Concord, Calif. : Caro- 
lina Nat. Bank, Darlington, S. C.; Oklahoma State Nat. Bank, Clinton, Okla.: First 
Nat. Bank, Monterey, Cal.; First Nat. Bank, Granfield, Okla. 

National Nassau Bank, New York, for First Nat. Bank, Trenton, N. J.: National 
Metropolitian Bank, Washington, D. C. 

Gartield National Bank, New York, for Second Nat. Bank, Elmira, N. Y. 

Mechanics & Metals National Bank, N. Y., for Central Nat. Bank, Cleveland, O. 

National Bank of the Republic, Chicago, for Oklahoma City Nat. Bank, Oklaho- 
ma City, Okla.; First Nat. Bank, Coleman, Tex.; Nat. Bank of Baltimore, Baltimore; 
Houston Nat. Exchange Bank, Houston, Tex.; American Nat. Bank, San Diego, 
Cal.; First Nat. Bank. Yorktown, Tex.; District Nat. Bank, Washington. D. C.; 
First Nat. Bank, Crandon, Wis. 

Fort Dearborn National Bank, Chicago, for Oland Nat. Bank, Witt, Ill.: Dis- 
trict Nat. Bank, Washington, D. C.; American Nat. Bank, Washington, D. C.: Hous- 
ton Nat. Bank, Dothan, Ala. 

National City Bank, Chicago, for First Nat. Bank, Casselton, N. D.: First Nat. 
Bank, Granite City, Ill.; First Nat. Bank, White Salmon, Wash.; Idaho Nat. Bank, 
Boise, Idaho; Central Texas Nat. Bank, Waco,Tex.: First Nat. Bank, Marshtield, Wis. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, Wau- 
sau, Neb.; Citizens Nat. Bank, Salmon, Idaho. 

Corn Exchange National Bank, Chicago, for National State Bank, Newark, N. J. 

Philadelphia National Bank, Philadelphia, for York Nat. Bank, York, Pa.: First 
Nat. Bank, Vicksburg, Miss.; First Nat. Bank, Hampton, Va. 

Franklin National Bank, Philadelphia, for Cherokee Nat. Bank, Rome, Ga. ; First 
Nat. Bank, Mansfield, Pa.; Broadway Nat. Bank, Nashville, Tenn. 

Girard National Bank, Philadelphia, for Central Nat. Bank, St. Petersburg, Fla. ; 
People’s Nat. Bank, Lancaster, Pa. 

Fourth Street National Bank, Philadelphia, jor First Nat. Bank, Cheraw, 8. C. 

Corn Exchange National Bank, Philadelphia, for Shenandoah Nat. Bank, Wood- 
stock, Va.; Central Valley Nat. Bank, Central Valley, N. Y.; National State Bank, 
Newark, N. J. 

Third National Bank, St. Louis, for Farmers Nat. Bank. Norman, Okla.: Nat. 
Bank of Commerce, Shawnee, Okla.; First Nat. Bank, San Francisco, Cal.: First 
Nat. Bink, Mount Vernon, III. 

Security National Bank, Minneapolis, Minn., for First Nat. Bank, West Concord, 
Minn.; Iowa Nat. Bank, Davenport, lowa.; First Nat. Bank, Springfield, 8. D. 
Mellon National Bank, Pittsburg, for Citizens Nat. Bank, Evansville, Ind. 





JOHN 8S. BROEKSMIT. 


HARRIS TRUST & SAVINGS BANK, CHICAGO. 
AT a recent meeting of the directors of the Harris Trust & Savings Bank, John 38. 
ws Broeksmit, who was formerly cashier of the Merchants’ National Bank, Cedar 
Rapids, Iowa, was elected cashier to succeed Frank R. Elliott. Mr. Elliott was 
elected to the position of treasurer. Howard W. Fenton, who for some time past has 
served in the dual capacity of vice-president and treasurer, coutinues in the position 


of vice-president. 
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JOHN S. BROEKSMIT, 
Cashier Harris Trust & Savings Bank, Chicago 


At the same meeting $250,000 was carried from the undivided profits to the sur- 
plus account, making the surplus $1,500,000. The directors also issued a call for a 
meeting to be held June 14th, at which time a proposition will be placed before the 
stockholders to increase the stock from $1,250,000 to $1,500,000. The bank was 
incorporated early in 1907 with a capital of $1,250,000 and a surplus of $250,000; thus 
it has, in approximately four years, earned a surplus equivalent to its original capital. 








THE BANKING LAW JOURNAL. 


COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending June 4, 1910, and June 3, 1911, respectively, to- 
gether with a computation of the proportionate increase or decrease of deposits for the year : 






































| Loans and Loans and : ; 
| Discounts, Discounts Deposits, Deposits, | Deposits. 
BANKS. | Average, Average, | * Average, tAverage, Per Cent. of 

glo, tgtt. 1910. Igit. | Inc. Dec. 
Bank of N Y. N. B.A....| $18.771.000 $ 21.416,000 S iateael $ 19.427,000} 19 4}. 
%ank of the Manhattan Co.| | 29,100,000) 33 800,000|] 31,490,000; 38, 100,000 21.3. 
Merchants’ National . .... | 18,1 37,000 21,127,000 17,886,000] 21.992,000} 22.9). 
Mechanics & Metals Nat..| 5 2.423.700 53-845 .900) 51,369.700,  §2.936.900) 3. |. 
Bank of America........ 23.175,700 26,420,030} 22,546,700 26,621, 800! 18. 
meena! Cry. ....s.....] 167,030.300| 175,283.700|] 159.915.700 185,616,400) 36. | 
Chemical National....... 28,032,800 31.422,000 25,698,000) 30,171,000) 17.4). 
Merchants’ Exch. National 6.798.000 7,024,600) 6.966. 10C| 7.314.900] 5. |. 
Jallatin National........ | 8.570.400 8,864,000} 6,801,400) 7.127,300] 7.5]. 
Nat. Butchers & Drovers. 2,450,900 2,279,100} 2,429, 300) 2,541,700} 4 6). 
ere 7.752,000 8.160,700) 8,638,200) 9.273.200] 7.3}. 
American Exchange Nat. 29.955,700 43,880,900) 25.01 3.100! 44.182.700} 76.6). 
Nat Bank of Commerce..| 143 059,900} 149,101,000]] 121,546,200) 137,591,000] 13.2 
Mercantile National. .... .| 1 3,624,200 14 640,600) 10,40 3,800] 11,569.300| 11.2]... 
ince 2a 4,150,600 4.08 3,000) 3,817,000) 3-555,100| .... | 6.8 
Chatham & Phenix Nat.t 14,103,100 15,342.800) 1 3,357.700| 15.457,000| 15.7)|.... 
eee 1.792,800 1,754,800 2,37 3,500) 2,299,500] ... | 3.1 
Hanover National ....... 6 »,375 800 69.7 32,000 67,990.900 78.81 3,000} 15.9}... 
citizen's Central National | 21,878,500 22,669,800 21,243,300) 22,461,400) 5§.7'. 
National Nassau. ....... 7.014.700 9.077.700 7.959.400) 10,576,400] 32.8). 
Market & Fulton Nat.....| 8,649,600 8,801,700) 8.549. 400) 8.834.700] 3.3).... 
Metropolitan een 11,759.700 10, 299.400] 11,769,600) 10,150,900) .... |13.7 
Zorn Exchange ......... 41.762,000) 48,612,000 50.817,000] §7.849.000} 13.8 .... 
I nporters & Traders’ Nat | 25 513,090 26 086,000) 22,918,000) 23.523,000, 26). 
National Park...... ....| 76,707,090; 82,117,000 84,181,000! 84,660,000 .5 . 
East River National..... 1.420,600 1.483.600 1,649.300) 1.747.900) 5.9. 
Fourth National...... | 23,613,000 34 780,000} 20,719,000 37.615.000) 81.5. 
Second National. ......} 1 3.145.000 1 3. 342,000 1 3,140,000 14,121,000] 7.4). 
First National .......... 96,536.500| 125.707.400) 85.040 900; 124,446,500) 46.3 . 
Irving National spans 21.988. 300| 24, 338.000) 23 864,200] 26,489,900} II. |.... 
CTE TP 3.501 ,000 3.428.000) 3.707,000 3,605,000 2.7 
N. Y. County National... 7.889.990 7 995.600) 7.979,600 7,946,600| ----| .4 
German-American....... 4.016.230 4.226.700 3.817.500] 4.110,800| 7 _ AR: 
Chase National...... .. | 68,716600| 78,627,000 78.125.500 86,362 000] 10.5..... 
Fifth Avenue...... .....| 12,798,800 2,422,400 14,252,500) 13,807,100 3.1 
German Exchange....... 3.920.000 3.638.000 4,010, 300} 3.590 000) .... 10.4 
CDS kak 1040 «> 4 908.700 5 694.600 5.656 600 6,67 3.500) 17.9).... 
Lincoln National........ 14.244 900 13,523,800 15,144,500) 15,612,000} 3. |. 
Garfield National....... 8.219.400 8,836.900 8,321,000} 9,016,000} 8.3). 
Fifth National ......... 3.434.400 3.467,800 3,648,800} 3.700,300) 1.4). 

| 
Bank of the Metropolis. . 11,624 200 1 3.947,000 11,672,900 14,538,200] 24.5). 
West Side Bank......... | 4 486.000) 4.281.000 4.982,0c0 5.057.000] 1.5}. 
Seaboard National....... 17.68 >,000 22,091,000 20,663,000) 25,912.000| 25.4}. 
Liberty National......... 17,819,300 22,051.700| 18,279, 800) 24.708,§00| 35.1). 
N. Y. Produce Exchange | 8,105,990 8,617,700} 9 859. 100) 10,343,800) 4.9).. 
Sr ree | 4.536.000! —-1§.559.020| 17.940,000|  20.350,000| 13.4)... 
Fourteenth Street Bank.. | 5.706, 300 5.42 3.500) 6.995,000| 6.973.200) ....| -3 
Coal & Tron Nat'l Bank. . | ee 6,322,000) 5.829,000] 6.68 3,000} 14.6).... 
Union Exchange Nat. “a 5 9 630. |  Saetemnee | 9,772, 900} ‘ 

er is, 196,572, 400 $1. 345.623, roo) $1,187,149, 500) $1,395,827.4c0 





t United States Deposits included, $1.57 3, 500. 








t Consolidation of Chatham National and Phenix National Banks. 








* United States Deposits included, $1,680,100 
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